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[ B-167759]

Debt Collections—Waiver—Known v. After Determined Over-

payments

The advance collection of the excess costs to ship the household goods of separ-
ated members of the uniformed services, excess costs that arise when shipments
consist of more than one lot, and the authorized distance and/or weight allow-
ance prescribed by paragraph M8003 of the Joint Travel Regulations are ex-
ceeded, may not be waived for excess costs of $10 or less, for in the absence of
statutory authority, the waiver would authorize a known overpayment. The
waiver authority in Title 4 of the General Accounting Office Policy and Proce-
dures Manual, section 55.3, and section 3(b) of the Federal Claimg Collection Act
of 1966, that recognizes the diminishing returns beyond which further collection
efforts are not justified, relates to after determined overpayments. However,
uniform regulations may issue to discontinue the collection of small excess cost
amounts discovered after shipment, where the cost of collection would exceed
the debt.

To the Secretary of Defense, December 1, 1969:

Reference is made to letter of August 1, 1969, AFSTPL, from the
Office of the Directorate of Transportation, DCS/S&L, Department
of the Air Force, requesting our comments on a proposed change in
paragraph 5703f, Air Force Manual 754, to waive in advance of
payment collection of excess costs of $10 or less in connection with
shipment of household goods of members who are being separated
from the service. :

Section 406 (b) of Title 87, United States Code, provides that in con-
nection with a change of temporary or permanent station, a member
is entitled to transportation (including packing, crating, drayage,
temporary storage, and unpacking) of baggage and household effects
within weight allowances prescribed by the Secretaries. Under a con-
tinuing fund limitation expenditure provision included in the De-
partment of Defense Appropriation Acts, however, the maxirum
weight allowance which may be transported in any case is 13,500
pounds. Section 509 of Public Law 90-580, approved October 17, 1968,
82 Stat. 1132. Section 411 of Title 87 provides that the Secretaries con-
cerned shall prescribe regulations that are, as far as practicable, uni-
form for all of the uniformed services.

Uniform regulations for transportation of household effects of the
uniformed services are prescribed in Chapter 8, Volume 1, of the Joint
Travel Regulations. Paragraph M8007 of those regulations provides
that the Government’s maximum transportation obligation is the cost
of a through household goods movement of the member’s prescribed
weight allowance (paragraph M8003) in one lot between authorized
places. It further provides that the member will bear all transporta-
tion costs arising from shipment in more than one lot, for distance in
excess of that between authorized places and for weights in excess of
the maximum allowance prescribed in paragraph M8003.
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Paragraph M8010 of the Joint Travel Regulations provides that
upon discharge, resignation, or separation of members from active
duty who will not thereafter be in a pay status of the uniformed serv-
ice concerned, shipments which will involve excess costs may be made
“provided such excess costs are collected in cash from the member
* * * in advance of the shipment.” No exception to this requirement
is stated in the Joint Travel Regulations.

Paragraph 10-1b, Army Regulations 55-71 (Change 6, January 27,
1969), repeats the provisions of paragraph M8010 of the Joint Travel
Regulations for advance collection of excess costs with the further
provision that transportation officers are responsible for effecting
these collections, but that “Collection action is waived for amounts of
$10 and less due to administrative and operational costs involved.”
The Air Force proposal is to amend Air Force Manual 75-4 to corre-
spond with that provision in Army Regulations 55-71.

The Department of the Navy, by Change 14, April 24,1969, amended
Volume V, Navy Supply Systems Command Manual, by adding para-
graph 58022-3c to authorize commanding officers of designated house-
hold goods shipping activities to waive collection of excess costs prior
to shipment of the goods when the excess cost is $5 or less and the ex-
pense to collect it is expected to be greater. Thus, the regulations in this
respect are not uniform and are not in conformity with the Joint
Travel Regulations.

Committee Action No. 266 of the Department of Defense Military
Pay and Allowance Committee provides that when discovery of error
of a noncontinuing nature is made in the audit of military pay records
of members no longer on active duty collection action will be waived
for overpayments in amounts of $10 or less when a notice of exception
has not been issued.

For many years the General Accounting Office Policy and Proce-
dures Manual for Guidance of Federal Agencies has contained a pro-
vision requiring the establishment of “realistic points of diminishing
returns * * * beyond which further collection efforts by the agency
are not justified.” 4 GAO 55.3. Also, section 3 (b) of the Federal Claims
Collection Act of 1966, approved July 19, 1966, Public Law 89-508,
80 Stat. 309, 31 U.S.C. 952(b), authorizes the heads of agencies, in
conformity with standards promulgated jointly by the Attorney Gen-
eral and the Comptroller General, to terminate or suspend collection
action on a debt where it appears that the “cost of collecting the claim
is likely to exceed the amount of recovery.” These provisions and the
provisions of Committee Action No. 266, relate, of course, to after
determined overpayments and have no application in cases where it is
known prior to payment that an overpayment will be made.
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The standards promulgated under that act provide “Collection ac-
tion may be terminated on a claim when it is likely that the cost of
further collection action will exceed the amount recoverable thereby.”
4 CFR 104.3(c). Neither these standards, the Federal Claims Collec-
tion Act of 1966, nor 4 GAO 55.3 contemplate that no action at all
will be taken to collect since they relate to further collection action.
Moreover, in view of the many ways available to enforce collection
of small debts owed by service members and Government employees,
their application to such personnel may be doubtful in any event.

We have no objection to uniform regulations authorizing the dis-
continuance of collection action with respect to small amounts of
excess costs in those cases where the excess costs were determined or
discovered after shipment had been made, could not have been readily
determined prior to shipment, and the cost of further collection pro-
ceeding will exceed the amount of the debt. This would be in conform-
ity with Committee Action No. 266, the Federal Claims Collection
Act of 1966, and 4 GAO 55.8, mentioned above. The waiver of col-
lection action as to excess costs in connection with the shipment of
a member’s household effects where the excess cost is known or can be
readily determined prior to the shipment, however, is a completely
different matter. Regulations authorizing the waiver of excess costs
in these circumstances would have the effect of authorizing disbursing
officers to make a known overpayment, conceivably in some instances
in excess of the fund expenditure limitation contained in the appropri-
ation acts. We are not aware of any statutory authority which, even
by implication, may be viewed as a basis for such action.

Accordingly, the proposed change to the Air Force regulation must
be disapproved and similar existing regulations of the Army and
Navy should be rescinded.

[ B-168236 ]

Medical Treatment—Dependents of Military Personnel—Private
Treatment—Retired Personnel

The wife of a retired member of the uniformed services having been paid insur-
ance benefits under a commercial plan for the medical care received as an in-
patient under 10 U.S.C. 1086, which provides health benefits at Government
expense pursuant to contract, unless as implemented by the Civilian Health and
Medical Program of the Uniformed Services, the benefits are payable under an-
other insurance plan, the payment by the Government to the source of the med-
ical care that exceeded its limited liability under section 1086(d), although an
erroneous payment, may not be collected by a withholding from the member’s
retired pay without his consent. No indebtedness against the retiree was created
within the purview of 5 U.8.C. 5514, nor does the fact the payment was made
pursuant to the Military Medical Benefits Amendments of 1966, for and on
account of the retired member, provide the basis for an involuntary collection.
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To the Secretary of Defense, December 1, 1969:

Reference is made to letter of October 25, 1969, from the Assistant
Secretary of Defense (Comptroller), requesting a decision as to
whether the retired pay of a member of the armed services may be
withheld without his consent to recover a payment made by the Gov-
ernment in an amount greater than its limited liability under 10 U.S.C.
1086(d). The matter is discussed in Department of Defense Military
Pay and Allowance Committee Action No. 436.

The question presented is stated in the Committee Action as follows:

‘Where the wife of a retiree (enlisted or officer) receives medical care as an
in-patient under 10 USC 1086 and payment is made by the Government to the
source of care before it is discovered that the wife was enrolled in another in-
surance plan provided by law or related to employment, and thereafter the
commercial plan paid benefits directly to her, with the result that the Govern-
ment paid the source of care an amount greater than its limited liability under
10 USC 1086(d), can the retired pay of the retired member be withheld without
his consent to recover the erroneous payment made by the Government?

By long custom and practice military medical facilities have pro-
vided hospitalization for dependents of personnel of the armed
services on active duty on a space-available basis. The Dependents’
Medical Care Act of June 7, 1956, 70 Stat. 250, 37 U.S.C. 401 note
(1952 ed.), authorized the use of military medical facilities or civilian
insurance plans for hospitalization of certain dependents of active-
duty military personnel. No similar program was provided for re-
tired military personnel or their dependents, who were limited to
military medical facilities on a space-available basis prior to 1967.

The Military Medical Benefits Amendments of 1966, approved
September 30, 1966, Public Law 89-614, 80 Stat. 862, 10 U.S.C. 1071
note, authorized a new and expanded hospitalization and outpatient
program in civilian facilities for retired military members and their
spouses and children as well as an expansion of the types of care au-
thorized in military medical facilities for them, that is, generally all
types of care except nursing or convalescent home-type care, on a cost-
sharing basis.

In order to prevent double payment and coverage of persons who
might be enrolled in other plans by virtue of employment subsequent
to retirement, subsection (d) of section 1086, Title 10, United States
Code, was enacted as follows:

(@) No benefits shall be payable under any plan covered by this section in
the case of a person enrolled in any other insurance, medical service, or health
plan provided by law or through employment unless that person certifies that
the particular benefit he is claiming is not payable under the other plan.

Regulations implementing 10 U.S.C. 1086 provide that when bene-
fits have been provided in good faith by the source of civilian care

and it is subsequently determined that the persons concerned were not
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in fact entitled to health benefits at Government expense under the
Civilian Health and Medical Program of the Uniformed Services
(CHAMPUS), collection and other legal action will be taken only
against the sponsor, guardian, or individual who was not entitled to
the benefits (see paragraph 34, AR 40-121). Such regulation, how-
ever, does not prescribe the manner or means of recovery.

It is stated in the Committee Action that the scope of the cited
regulation is intended to cover situations not only where the person
receiving care was not entitled to any benefits, but also where, as here,
benefits paid by the Government exceeded those to which she was
entitled under 10 U.S.C. 1086(d), and that the issue presented is
whether any statutory authority exists for the recovery of such gen-
eral indebtedness due the Government in the circumstances so as to
permit the withholding of retired pay of the retired service member
(sponsor) without his consent.

Section 5514 of Title 5, United States Code, provides that when
the head of the Government agency concerned determines that an
employee or member of the armed services is indebted to the United
States because of an erroneous payment made to or on behalf of the
individual, the amount of the indebtedness may be collected by deduc-
tion from the current pay account (including the retired pay account)
of the individual. Subsection 1007 (c) of Title 37, United States Code,
provides that, under regulations prescribed by the Secretaries con-
cerned, an amount that an enlisted member of the Army or the Air
Force is administratively determined to owe the United States may
be deducted from his pay. '

The Committee Action points out that the applicable rule set forth
in the Department of Defense Military Pay and Allowances Entitle-
ments Manual—Table 7-7-4, Rule 2, Column C-provides in effect
that an indebtedness for medical services furnished a dependent (for
unpaid hospital bills) may be collected from the current pay of mil-
itary personnel only with the member’s consent, thereby suggesting
that the above-cited statutory provisions are not for application,
particularly in view of our holding in 39 Comp. Gen. 415 (1959) that
the statute from which 37 U.S.C. 1007 (¢) was derived was not intended
to apply to a member in a retired status.

In Smith v. Jackson, 241 F. 747 (1917), affirmed by the Supreme
Court in 246 U.S. 388 (1918), it was held that the current compen-
sation of an officer or employee of the United States may not be with-
held under the Government’s general right of set-off of debts due the
United States from the debtor. As a general rule retired or retainer
pay is not subject to administrative set-off without the debtor’s con-
sent. Bakerv. McCarl, 24 F. 2d 897 (1928).
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In Melwile v. United States, 23 Ct. Cl. 74 (1888), the Secretary of
the Navy, during the absence of the naval officer on an Arctic Ex-
ploring Expedition, increased an allotment of his pay to his wife
without his knowledge or consent by the total sum of $650. Not-
withstanding the Government’s contention that the payment was made
by the Secretary of the Navy for the support of the officer’s wife on
the theory that he was liable for debts incurred for his wife’s support
and she was therefore his agent to receive the additional allotment
payments, the Court of Claims held that the Government was with-
out power to pay the extra allotment and that the money withheld
from his pay should be restored to him.

In 33 Comp. Gen. 309 (1954), we held that the mere erroneous pay-
ment or overpayment of allotment or family allowance to the wife
of a service member does not in itself provide a basis for collection
from the service member. It should be noted that the payment of
family allowances authorized for dependents of enlisted members of
the armed services during World War II, like the payments for
medical and hospital care here concerned, were made for the benefit
and for the account of the members of the armed services. Even so,
in the absence of participation in the benefits conferred by the er-
roneous payments or overpayments or some fault on his part, this
Office regarded the right of the Government to collect from the service
member as too doubtful to warrant retention of moneys collected from
the member or former member.

We do not view the erroneous payment here involved as creating
an indebtedness due from the retired member within the purview of
5 U.S.C. 5514, Also, the fact that payments for medical and hospital
care for dependents of retired members of the armed services under
the Military Medical Benefits Amendments of 1966 are made for and
on account of the retired military member does not, in itself, in our
opinion provide any basis for involuntary collection from the retired
pay of the military member. Your question, therefore, is answered
in the negative except where the member consents to such collection.

[ B-167984 ]

Bids—Evaluation—Discount Provisions—Trade and Prompt Pay-
ment Discounts

A bid offering a 2 percent-20 days prompt payment discount and an unidentified
discount of 2.1 percent-10 days under the non-set-aside portion of a labor surplus
area invitation which provided that a discount in excess of 2 percent automat-
ically would be considered a trade discount was properly evaluated as offering
both a 2 percent prompt payment discount and a 2.1 percent trade discount for
consideration as a price reduction to make the bid low and eligible for
contract award. The Discount Limitation clause of the invitation intended for
the purpose of precluding bidders from offering A prompt payment discount in
excess of normal trade practices in the hope the Government would not earn it,
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is not within the purview of paragraph 2-407.3(a) of the Armed Services Pro-
curement Regulation establishing a 20-day prompt payment discount minimum
and, therefore, the 2.1 percent 10-day discount offered properly was converted
to a trade discount.

To Stassen, Kephart, Sarkis & Kostos, December 3, 1969:

Further reference is made to your letters of October 7, 29, 31, and
November 18, 1969, with enclosures, supplementing the telegram of
September 25, 1969, from Propper International, Inc., protesting the
award to Metz of California of a part of the non-set-aside portion or
any portion of the set-aside for labor surplus area under invitation for
bids No. DSA100-69-B-2190.

The invitation was issued on June 30, 1969, as a partial labor surplus
area set-aside and requested bids for the delivery of hot weather field
caps. Of the four destinations specified in the non-set-aside portion,
two destinations involve the following quantities set aside for labor
surplus area concerns: Defense Depot, Memphis, Tennessee—141,660;
Defense Depot, Ogden, Utah—168,240. Other destinations are Defense
Depot, Mechanicsburg, Pennsylvania, and Atlanta Army Depot, At-
lanta, Georgia. Offers were received from eight bidders on all the
destinations in response to the invitation.

Metz received a non-set-aside award of 260,960 each on Septem-
ber 23, 1969, under contract No. DSA100-70-C-0583. Propper re-
ceived a non-get-aside award of 250,000 each on the same date under
contract No. DSA100-70-C-0584. Propper contends that it was en-
titled to receive the award made to Metz as well as the portion set
aside for labor surplus area. No award of the set-aside portion has
yet been made. The offers submitted by Metz and Propper on the non-
set-aside portion were evaluated as follows:

PROMPT
DESTINATION AND UNIT PAYMENT
OFFEROR QUANTITY PRICE DISCOUNT
Metz of Ogden—168,240 ea. $1. 005000
California Less 2.19%,-10 days .021105 29%,~20 days
(treated as a trade ———
discount) $ . 983895
Mechanicsburg—
92,720 ea. $1. 01000 29,20 days
Less 2.1%,-10 days . 02121
(treated as a trade ———
discount) $ . 98879
Propper Interna- Memphis—141,660 ea. $ .99 2%-20 days
tional, Inc. Atlantic—35,940 ea. . 99 2%-20 days
Mechanicsburg—

72,400 ea. .99 29,20 days
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It will be noted from the above that the 2.1-percent, 10-day discount
offered by Metz was evaluated as a trade discount which resulted in a
reduction of its bid price. This evaluation was made pursuant to the
discount limitation clause (clause 114.9) contained in the invitation.
That clause provides as follows:

1149 DISCOUNT LIMITATION

It is understood and agreed that, for the purpose of payments under this con-
tract, an offer of prompt payment discount in excess of two percent shall be
considered as a trade or special discount which shall be available to the Gov-
ernment as a reduction from the prices quoted, without regard to whether in-
voices are actually paid within the designated discount period. Offerors who
desire to do so may quote customary terms of discount (not in excess of two
percent), for prompt payment in addition to any trade or special discount avail-
able to the Government, provided such discounts are stated separately in their
offers. Unless such trade or special discounts are separately stated, the offeror
agrees that, when the discount offered exceeds two percent, the entire discount
will be considered as a trade or special discount and will not be treated as a
discount for prompt payment.

You protest on behalf of Propper that the 2.1-percent, 10-day dis-
count offer tendered by Metz should not have been evaluated since the
invitation provides (clause 400.1.17, page 45) that only 20 days origin
and 30 days destination will be considered in the evaluation of prompt
payment discounts. In your letter of October 6, 1969, to our Office, you
state that the issue involved is: “Can the Government combine two
discount periods (treating one as a trade discount and the other as a
prompt payment discount) in effecting a reduction in price which is
thereby prejudicial to another bidder?” You state further that it is
unknown in the garment industry dealing with the Defense Person-
nel Support Center for bidders to offer trade discounts; that when a
bidder offers a discount for payment in varying periods, it does not
intend this to be a cumulative offer but rather independent offers for
each period; and that the procurement agency gave effect to Metz
offers of discounts by treating the 10-day period as a trade discount
and the 20-day period as a prompt payment discount which is in con-
tradiction of clause 114.9 because Metz did not “separately state” it
was offering a trade discount and also a prompt payment discount.

You maintain that an interpretation of tendered discount should be
limited to just one discount period; that a 10-day discount period was
never a problem to the Government since such discount is not included
in bid evaluation; and that the Government is not entitled to both
trade discount and prompt payment discount unless separately stated
by the bidder. You concede that there are no significant factual
disputes or inconsistencies when comparison is made between your
comments and the administrative report, a copy of which has been fur-
nished to you, but that the only issue involved in your protest is
fundamentally one regarding the proper and reasonable interpretation
of the pertinent discount provisions.
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With regard to your view that the 2.1-percent, 10-day discount offer
should not have been evaluated since clause 400.1.17 provides that
only 20 days origin and 30 days destination will be considered in the
evaluation of prompt payment discounts, the contracting office ac-
knowledges that 20 days is the minimum period established hy the
invitation for evaluation of prompt payment discounts. It is pointed
out, however, that by reason of the terms of the discount limitation
clause quoted above, the 2.1-percent, 10-day discount offered by Metz
was considered to be a trade discount under which the bid price is re-
duced by 2.1 percent regardless of the time period involved. Conse-
quently, a trade discount is considered in bid evaluation as a tendered
price reduction and is not affected by paragraph 2-407.3(a) of the
Armed Services Procurement Regulation (ASPR), since this pro-
vision has reference only to prompt payment discounts. Specifically,
ASPR 2-407.3(a) provides that the discount clause of the type con-
tained on page 3, paragraph 9 of the “Solicitation Instructions and
Conditions” (standard form 33A.) establishes a 20-calendar day mini-
mum period for prompt payment discount, unless otherwise specified
in the invitation. No other minimum period for evaluation of prompt
payment discount is specified in the invitation. Under ASPR 2-407.3
(a),the 2-percent, 20-day discount offered by Metz qualifies as a prompt
payment discount and properly is a factor in bid evaluation. Thus, we
conclude that there was no accumulation of prompt payment discounts
considered in the evaluation of bids.

With reference to the applicability of the discount limitation clause
to this procurement, the record shows that the clause was first au-
thorized for use by letter dated August 26, 1966, from Headquarters
Defense Supply Agency to all of its six supply centers. Paragraphs 1
and 2 of this letter stated as follows:

1. A problem has been encountered by DSA wherein prompt payment dis-
counts in excess of normal trade practices are being offered with the knowledge
that favorable bid evaluation of the discount may result and that any subse-
quent failure by the Government to earn the discount will produce a “windfall
profit.”

2. This Headquarters requested and received approval from the ASPR Com-
mittee to utilize a Discounts Limitations Clause in addition to the one prescribed
in ASPR. The approved clause will provide that excessive prompt payment dis-
counts (in excess of 29 of contract price) will be considered as a trade or
special discount not subject to time limitations for evaluation and payment
purposes.

By press release dated December 5, 1968, the Commander, Defense
Personnel Support Center, announced to industry that effective De-
cember 18, 1968, a discount limitation clause would be included in
applicable solicitations. In addition, an appropriate cautionary notice
was placed in those solicitations, as here, where the discount limitation
clause was included.
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Respecting your contention that when a bidder offers prompt pay-
ment discounts for varying periods, the bidder does not intend its
offer to be cumulative but rather as independent offers, we must ob-
serve that the subjective intent of the bidder is immaterial and only
its manifested intent is controlling. See 8 Corbin on Contracts § 538,
page 57 (1960). In the instant case, the intent to be derived is re-
stricted to the bidder’s written response to the invitation terms and
conditions including the discount limitation clause.

While a bidder may offer a discount for payment in varying periods,
the discount limitation clause is quite specific that if any of these
discounts exceed 2 percent and a trade discount is not separately
stated, such discount so offered shall be considered a trade or special
discount. A bidder who submits an offer subject to the invitation dis-
count limitation clause may not thereafter contend successfully that it
subjectively intended a result contrary to the express wording of the
clause.

Your contention that a bidder can quote both a trade discount and
a prompt payment only if the trade discount is separately stated is
not tenable since it fails to give effect to the plain language of the dis-
count limitation clause. The clause provides, in pertinent part, “Un-
less such trade or special discounts are separately stated, the offeror
agrees that, when the discount offered exceeds two percent, the entire
discount will be considered as a trade or special discount and will not
be treated as a discount for prompt payment.”

Under this provision, Metz offer met the criteria concerning trade
discounts when it did not separately state a trade discount, and when
it offered a prompt payment discount in excess of 2 percent. There is
no obligation on the part of the Government to recognize a 10-day
prompt payment discount only as a prompt payment discount in the
presence of the clear wording of the clause which converts such prompt
payment discounts to a trade discount when it is in excess of 2 percent.

It has long been an established policy of the Government to con-
sider discounts in evaluating bids for contracts to be awarded under
formal advertisements and we have frequently held that consideration
of discount offers is an essential legal requirement in evaluating bids.
Such has been our holding even where the invitation did not include
any provisions for the particular type of discount which was offered.
See 40 Comp. Gen. 518 (1961). The reason for such a policy is that
an award of a Government contract shall be made to the responsible
bidder whose bid conforms to the invitation and will be the one “most
advantageous to the Government, price and other factors considered.”
Bidders are expected to quote their best prices and use their own judg-
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ment in qualifying such prices in any matter where the prices are
susceptible to adjustment, as in the case of allowances for discounts.
There is no evidence to show that consideration of the discounts
offered by Metz was contrary to the invitation provisions and it must
be concluded, therefore, that the action taken by the contracting officer
is not subject to legal objection by our Office.
In view of the foregoing, your protest is denied.

[ B-167353 ]

Contracts—Awards—Small Business Concerns—Award Prior to
Resolution of Size Protest

The award of a refuse collection contract under a small business set-aside for
urgently needed services prior to the resolution of a size protest by the Small
Business Administration (SBA) within the 10 working days after receipt of the
protest that is prescribed by paragraph 1-703(b) (1) of the Armed Services Pro-
curement Regulation does not affect the validity of the contract. The contracting
officer under the regulation upon expiration of the 10 working days was author-
ized to presume the questioned bidder to be a small business concern, eligible for
a contract award, having complied with the requirements to ascertain when
to expect a size decision from SBA, and to determine that a further delay in
awarding the contract would be disadvantageous to the Government. Even
though ultimately it is determined the contractor is not a small business concern,
the contract awarded in good faith is not void ab imitio but voidable at the
Government’s option.

Contracts—Awards—Small Business Concerns—Erroneous
Award-—A4b Initio v. Voidable

A contract awarded on the basis of a bidder’s good faith self-certification that it
is a small business concern, which status is subsequently determined erroneous,
is not void ab {nitio, but is voidable at the option of the Government.

To Sadur, Pelland & Braude, December 4, 1969:

Further reference is made to your protest on behalf of Johnson &
Speake, Incorporated, against the award of a contract to Capitol
Trash Removing Company, Incorporated, for collection and disposal
of refuse at Andrews Air Force Base for the period of 1 year com-
mencing on July 1, 1969. The contract was awarded pursuant to solici-
tation No. F49642-69-B-0781, a total small business set-aside. Your
primary contention is that Capitol was not a small business concern at
the time of bidding and award and, therefore, the contract should be
canceled.

The solicitation was issued on May 9, 1969, after the Small Business
Administration (SBA) had advised the procuring activity that there
was a sufficient number of small business concerns in the area to gen-
erate competition. SBA furnished a list of seven small business firms,
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including your client and Capitol. The following five bids were re-
ceived and opened on June 3,1969:

Capitol $150,596
Shipshape 235,074
Johnson & Speake 273,554
Baldwin 289,427
S&M 319,686

Since Capitol was the apparent low bidder, the contracting officer
requested a preaward survey with “Special emphasis * * * on * * *
where Company is incorporated and whether the Company has a
parent company affiliation ‘Ascertain whether Company is Small
Business.”” The survey was conducted by the Baltimore Defense
Contract Administration Services District and its report dated June 19,
1969, recommended award to Capitol. The report stated that Cap-
itol had no affiliates and that based on a Dun & Bradstreet report dated
March 28, 1969, annual sales were well below $1 million during the
preceding 3-year period, the small business limitation for service
industries.

On June 9, 1969, the contracting officer received the Johnson &
Speake protest as to Capitol’s small business status and forwarded it
to SBA on the same day. A copy of Johnson & Speake’s letter was also
sent to and received by SBA, apparently on June 9, 1969. A fter consul-
tations with SBA, the contracting officer concluded that immediate
award would be necessary in order for the contractor to commence per-
formance on July 1 as called for in the solicitation. Therefore, award
was made to Capitol on June 23, 1969. The appropriate SBA regional
office ruled on July 11, 1969, that Capitol was not small business. This
decision was appealed and on October 28, 1969, the SBA Size Appeals
Board denied the appeal.

In addition to your contentions with respect to Capitol’s eligibility
as a small business concern, you assert that the contracting officer vio-
lated the following provisions of the Armed Services Procurement
Regulation (ASPR) concerning suspension of the procurement action
where a firm’s status has been questioned within 5 working days after
bid opening in accordance with ASPR 1-703(b) (1) and, therefore,
the award is void ab énétio:

ASPR 1-703(b) (3) (i) :

(i) If the SBA Regional Director’s determination is not received by the con-
tracting officer 10 working days after SBA’s initial receipt of a protest or notice
questioning the Small Business status of a bidder or offeror, it shall be pre-
sumed that the questioned bidder or offerer is a small business concern. This pre-
sumption will not be used as a basis for making an award to the questioned
bidder or offeror without first ascertaining when a size determination can be

expected from SBA, and where practicable, waiting for such determination,
unless further delay in award would be disadvantageous to the Government.

* * * * L J * *
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(iv) Until receipt of the SBA determination of the size status, or expira-
tion of the ten day period (30 days in case of an appeal to the Chairman, Size
Appeals Board), whichever occurs first, procurement action shall be suspended ;
however, this suspension shall not apply to any urgent procurement action which
the contracting officer determines in writing must be awarded without delay
to protect the public interest. The contracting officer’s determination shall be
placed in the contract file.

First, you contend that award was made before the SBA size deter-
mination and before the expiration of 10 working days without a
proper finding that it was an “urgent procurement” and award had to
be made without delay to protect the “public interest,” contrary to
subparagraph (iv). You contend that the 10 days expired on June 25,
1969. In the alternative, you contend that if award is considered to
have been made after the expiration of 10 working days, it was con-
trary to subparagraph (i) above because the contracting officer did
not first ascertain when SBA could be expected to make its determina-
tion and there was no proper finding that further delay would be “dis-
advantageous” to the Government. You contend that award was not
justified as an “urgent procurement” or because further delay would
have been “disadvantageous” to the Government because the contract-
ing officer should have negotiated a month’s extension of Johnson
& Speake’s current contract. In addition, you take the position that
preservation of the integrity of the bidding system and the principles
and policies of the Small Business Act outweigh any savings in money
that would have been lost by a 1-month extension of Johnson &
Speake’s contract.

The record shows that the.contracting officer contacted SBA on
June 10 by telephone and learned that his letter has been received on
that day. His letter to SBA included a statement to the effect that un-
less award was made by June 16 “the potential hazard to the mission of
Andrews AFB will be materially increased,” and requested immediate
attention to the matter. He again discussed the protest with SBA on
June 18 and 19 and learned that June 26, 1969, was the earliest date
he could expect their decision. He calculated the 10-day period as ex-
piring on June 24. On June 20 he received the affirmative preaward
survey report, which included no information indicating Capitol was
other than small business. On the same date the contracting officer
issued a determination and findings, pursuant to ASPR 2-407.9(b) (3),
that award should be made prior to resolution of Johnson & Speake’s
protest. This decision was coordinated with and approved by higher
authority. His decision was based upon the fact that the current con-
tract expired on June 30, 1969, and continuity of service was “urgently
required to prevent and preclude possible danger to the health and
welfare” of personnel and the public; that further delay would prevent
the contractor from having the large number of disposal containers

402-9%4 O - 70 - 2
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in place on time and thereby delay performance; that award to Cap-
itol would be monetarily advantageous because an extension of the
current contract would cost more; and the Capitol had certified itself
to be small business and had received a favorable preaward survey
recommendation.

It is our view that although there appears to have been a technical
violation of the “10-day period” as you contend, we do not believe
this affects the validity of the contract. Assuming, arguendo, that
award was made before expiration of 10 days, it is clear that waiting
the full 10 days would have served no useful purpose since SBA’s
decision was not made until July 11, 1969, at least 22 working days
after it was notified of the protest. It should also be noted that the
contracting officer knew at the time he made the award that he could
not expect a decision within the specified time. Under the provisions
of ASPR 1-703(b) (8) (i) the contracting officer is authorized to pre-
sume the small business status of a self-certified bidder after expira-
tion of 10 days once he has ascertained when a determination can be
expected from SBA and where further delay will be “disadvan-
tageous” to the Government. As noted above, the contracting officer
did ascertain when SBA’s determination could be expected and deter-
mined that delay in award would be to the Government’s disadvan-
tage. With regard to the latter point, the contracting officer has stated
several reasons which appear to support his determination that fur-
ther delay would be “disadvantageous.” In these circumstances, it is
our opinion that award was proper under the cited regulation. See
Mid-West Construction, Ltd. v. United States, 181 Ct. C1. 774 (1967).
Since we have concluded that award was proper under ASPR 1-703
(b) (3) (i), there is no need to determine whether award would have
been authorized under ASPR 1-703(b)(3) (iv) as an “urgent
procurement.”

You also contend that the award was made contrary to the require-
ments of ASPR 2-407.9(b) (3) ; that award shall be withheld until
the protest is resolved unless the contracting officer determines the
items are urgently required, performance will be unduly delayed, or a
prompt award will be disadvantageous to the Government; and that
notice of intention to proceed with award be given to the protestor
and others concerned. As noted above, the contracting officer made a
determination that performance would be unduly delayed unless
award was made promptly and that award would be monetarily
advantageous. This determination was approved by the Director of
Procurement, Headquarters, and Air Force legal counsel. Although
there was a failure to comply with the notice requirement, we do not
view this as invalidating the award.
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Your contention that Capitol was not a small business concern at
the time of bidding and award is based on the two-fold argument
that Capitol (1) is an affiliate of the “empire” of three brothers,
William, Charles and Robert Cohen, and (2) is affiliated with Shayne
Brothers, a large business, for the purpose of securing the contract for
the latter’s benefit. Since these contentions were considered and deter-
mined by the Size Appeals Board of the Small Business Administra-
tion, which is vested by law (15 U.S.C. 637(b) (6) ) with the authority
to make such determinations, we quote from its decision of October 28,
1969:

B. A concern is small for the purpose of this procurement if, together with its
affiliates, its average annual receipts for the past three fiscal years do not
exceed $1 million.

C. Section 121.3-2(a) of the Small Business Size Standards Regulation
states:

“Concerns are affiliates of each other when either directly or indirectly
(1) one concern . . . controls or has the power to control the other or
(2) a third party or parties . . . control or has the power to control both.
In determining whether concerns are independently owned and operated
and whether or not affiliation exists, consideration shall be given all appro-
priate factors, including common ownership, common management and con-
tractual relationships . ..”

D. The record discloses that the appellant is subcontracting part of the work
to Dixie Trash Company and is renting equipment from Shayne Bros., Inc. There
is no evidence that Shayne Bros., Inc., is controlling, or has the power to control
the appellant by renting its equipment. Therefore, the Board finds that the
appellant is not affiliated with Shayne Bros,, Inc.

B. The record further discloses that, at the time of bid opening and award,
all of the stock of appellant was owned by Isadore Katzen and Robert Cohen, the
Agsistant Treasurer and Assistant Secretary of the Corporation respectively.
Charles Cohen was President, Secretary and Treasurer, and William Cohen,
Vice-President. Under the By-Laws, Charles Cohen, as President, had the duty
and authority to manage the corporate affairs. The only offices mentioned in the
By-Laws are those of President, Vice-President, Secretary and Treasurer, posi-
tions which were held by Charles Cohen and William Cohen, through election
by the Board of Directors. The Board finds, therefore, that Charles Cohen had
the power to control the appellant both at the time of bid opening and award.
Charles Cohen also controlled or had the power to control certain other con-
cerns which are considered to be affiliated with the appellant. Since all of the
concerns controlled by Charles Cohen had combined average annual receipts
for the past three fiscal years in excess of $1 million, the appellant, Capitol
Trash Removal Company, Inc.,, is not a small business concern for this
procurement.

In addition to the above finding confirming your position as to
Capitol’s size status, you contend that its small business self-certifica-
tion was not in good faith and, therefore, the contract is void ab
initio. In support of your contention that other than a good faith
self-certification renders the contract void ab initio, you cite several
decisions of our Office, including 34 Comp. Gen. 115 (1954) ; 41 d. 47
(1961) ; <d. 252 (1961) ; B-157700 and B-157292, both decided Novem-
ber 15, 1965; B-157921, November 29, 1965. You contend that the
certification was in bad faith because Capitol knew, or in the exercise
of reasonable diligence should have known, that its affiliation with
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other Cohen controlled enterprises and its “arrangement,” whether
express or implied, with Shayne Brothers precluded it from qual-
ifying as a small business concern. You point out that the self-
certification provision of the invitation instructed bidders to refer to
paragraph 14 of standard form 33A, which makes it clear that affilia-
tion must be considered in determining whether a firm is small busi-
ness and refers to the SBA regulations concerning affiliates and, as
noted above, SBA has determined that Capitol was affiliated with
other Cohen interests within the meaning of such term as used in its
regulations. -

In view of these provisions, you argue that Capitol must be held
to have been on notice that it had to consider its relationship to the
Charles Cohen enterprises and its joint venture arrangement with
Shayne Brothers. In these circumstances, you contend that a reason-
able and prudent bidder would have been suspicious of its status and
requested a certificate from SBA prior to submitting a bid. The will-
ful or negligent failure of Capitol to inquire of SBA as to its status
constitutes, in your opinion, a failure to exercise good faith. In sup-
port of the “rule urged here, that a good faith certification requires a
freedom of knowledge of circumstances which ought to put a prudent
bidder upon inquiry to ascertain its true status from the Small Busi-
ness Administration, and a willful or negligent failure to make such
inquiry constitutes a lack of good faith,” you have cited numerous
court cases and several decisions of our Office. In addition, you point
to the fact that Capitol made a change in its officers on July 1, 1969,
as indicating knowledge at the time of certification that it did not
qualify as small business.

Capitol’s attorney has submitted his views on your contentions con-
cerning his client’s small business certification. He argues that the
certification was made in good faith by Isadore Katzen, Assistant
Treasurer and 50-percent stockholder, in the honest belief that the
corporation was a small business. It is his position that although the
Size Appeals Board found Capitol affiliated with other interests of
Charles Cohen within the meaning of its regulations, the facts of the
situation support the conclusion that the certification was in good
faith. In support of this argument he points to the evidence before
the Size Appeals Board that on January 21, 1964, Charles Cohen was
elected President and Secretary-Treasurer; William Cohen, Vice
President; Isadore Katzen, Assistant Treasurer, and Robert Cohen,
Assistant Secretary; that in 1965 Robert Cohen and Isadore Katzen
became sole shareholders; that the officers remained the same because
Charles and William Cohen were founders of Capitol and the new
co-owners wanted the benefit of their reputation in the trade; that
during the ensuing 4 years Robert Cohen and Isadore Katzen had
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full control in running the business; that Charles and William Cohen
did not act as officers of the corporation or visit the corporate offices
more than once or twice during the period; that the only other busi-
ness interests of Robert Cohen and Isadore Katzen are small real
estate investments with annual gross income of less than $10,000; and
that Capitol’s annual sales during the most recent 3-year period aver-
aged $431,110. Your contention concerning an arrangement with
Shayne Brothers is denied and it is pointed out that neither SBA nor
the preaward survey team found any evidence of such an agreement.
In addition, it is pointed out that after making the allegation that
Shayne Brothers would “perform all of the work necessary and fur-
nish all labor, material, trucks and equipment required,” Johnson &
Speake seemingly refuted it by protesting to the contracting officer
that it had learned from Capitol that it planned to purchase
Canadian-made equipment. It is argued that in these circumstances
there was no reason for the co-owners of Capitol to suspect that its size
status would be questionable and, therefore, the certification was in
good faith.

It has long been the position of our Office that a contract awarded in
good faith on the basis of a bidder’s certification that it is a small busi-
ness concern, which status is subsequently determined erroneous, is not
void ab énitio but is voidable only at the option of the Government.
41 Comp. Gen. 252 (1961); B-137689, January 21, 1959. See, also,
Otis Steel Products Corporation v. United States, 161 Ct. Cl. 694, 316
F. 2d 937 (1963). However, you contend that here the certification was
in bad faith and that under the decisions of our Office the contract is
therefore void ab ¢nitio. Although there is insufficient evidence to sup-
port a finding of bad faith, we believe a word should be said concern-
ing the position of our Office where we have found there was a bad
faith certification. Our review of the decisions you have cited in sup-
port of this proposition fails to reveal any decision where we have held
a contract void ab nitio as opposed to voidable at the Government’s
option, with the possible exception of 34 Comp. Gen. 115 (1954),
where the language used may be construed as having such meaning.
However, in B-137689, May 15, 1961, we clarified our position with
respect to the use of that language as follows:

While the language employed in reaching the conclusions indicated in the
above decisions may differ, we think the legal result is the same, for as pointed
out by the Supreme Court in United States v. N. Y. Porto Rico 8.8. 0o., 239 U.8.
88, 93, even where a statute specifically declares a transaction void, “the party
for whose protection the requirement is made often may waive it, void being

held to mean only voidable at the party’s choice.” See also Adelhardt Construc-
tion Oo. v. United States, 107 F. Supp. 845.

As was stated in a more recent decision, B-166445, August 25,
1969—
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* * * jt has been and remains our position that, if a contract has been awarded
on a small business set-aside procurement to a concern which, subsequent to
award, has been determined by the Small Business Administration as one not
qualifying as an eligible small business contractor on the contract award date,
the contract is not void ab {nitic but is voidable, depending upon the particular
circamstances of the case, only at the option of the Government. See 41 Comp.
Gen. 252 and our decision B-164100, July 8, 1968. See, also, Otis Stcel Products
Corporation v. United States, 316 F. 2d 937, wherein the Court of Claims held
that the plaintiff could not be relieved from its obligations under the contract
involved by pleading that it was not a small business concern at the time the
contract was awarded.

See, also, B-163128, April 24, 1968; B-166065, April 14, 1969; and
B-167613, October 22, 1969.

As stated above, we do not believe there is sufficient evidence to sup-
port your contention that the certification was made either in bad faith
or imprudently. With regard to your contention that Capitol had an
“arrangement” with Shayne Brothers, the only substantive evidence
indicates that Shayne Brothers only interest in the contract is in the
rental of some of its equipment to Capitol for performance of the
work. While our Office has held a certification lacking in good faith
where the bidder was affiliated with another concern, the facts of
those cases readily distinguish them from the instant case. In the case
reported at 41 Comp. Gen. 47, Standard Steel Works had certified
itself as small business even though it was aware that SBA had ques-
tioned its status and had taken an informal position that it did not
qualify because of certain affiliations. In another case where the bidder,
a small business concern at the time its bid was submitted, merged
prior to bid opening with another firm and became large, we held that
the bidder could not properly certify itself as small business at the
time of bid opening. B-161693, July 21, 1967. In the instant case, the
uncontroverted evidence is that although Charles Cohen held the office
of president of Capitol at the time of bidding and award he had
not held any stock in the corporation or performed any management
functions for more than 4 years; Capitol’s average annual receipts were
well below the applicable limit; and Capitol had certified itself as &
small business concern on other procurements without any size chal-
lenge. In these circumstances, we see no basis for imputing bad faith
or a lack of prudence to Capitol in making its certification. Although
the principals of Capitol changed the officers on July 1, 1969, we do
not interpret this as an act indicating bad faith in its earlier certifica-
tion but, rather, a realization after its size was challenged that this
would be necessary to its future eligibility. For a similiar case, where
affiliation and power to control was found, but no bad faith was
imputed, see B-153780, June 4, 1964.

Finally, you state that regardless of whether there is good faith in &
small business certification, the contract may be canceled at the Gov-
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ernment’s option, citing B-164932(1) and (2). In that case the suc-
cessful bidder had certified that the item being purchased would be
manufactured by a small business concern, Whether the bidder’s small
business certification was in good faith was not the issue involved. As
stated in our letter to the Postmaster General—

‘That statement unlike the small business certification does not involve a “good
faith” representation or statement as to a belief concerning size status. Rather,
it is an unqualified promise that a small business will in fact perform the
contract.

In view thereof, and since it would not be in the Government’s inter-
est to cancel the contract, your protest is denied.

[ B-167380 ]

Contracts—Specifications—Conformability of Equipment, Etc.,
Offered—Administrative Determination Conclusiveness—Bid Re-
evaluation Recommended

A decision by a contracting agency to reject a bid that as ia factual matter is
determined not to have met the specifications, particularly if the determination
involves highly technical or scientific factors which the United States General
Accounting Office is not equipped to judge, although generally accepted without
question, where the rejection of the low bid submitted under an invitation for a
completely integrated closed-loop loading system is based on the fact the de-
scriptive literature failed to identify with bid items, the rejection appears to
be an erroneous interpretation or application of the standards required by the
invitation and it is suggested, without undertaking to decide bid responsiveness,
that the bid should be reevaluated, with consideration given to all available
information concerning the conformance of the several items of equipment offered
to the intent of the specifications.

To the Secretary of the Army, December 5, 1969:

We refer to a letter of August 14, 1969, with enclosures, from the
General Counsel, Office of the Chief of Engineers, reporting on the
protest of CGS Scientific Corporation (CGS) against the award of
a contract to any other bidder under invitation for bids No. DACA
55-69-B-0017, issued by the U.S. Army Engineer Division, Cincin-
nati, Ohio.

The invitation issued on May 29, 1969, sought the procurement of a
completely integrated automatic closed-loop loading system, in accord-
ance with the Technical Specifications set forth on pages 9 through
9.6 thereof. The specifications pertinent to this protest are as follows:

3.1.1 A solid state function generator shall be furnished to create an electri-
cal analog of the form of loading output desired, including sine, haversine, tri-
angle, square and ramp functions, each developed at frequencies not less than
.005 Hz to 500 Hz. Frequency ranges shall be selectable by a decade multiplier.
The ramp shall have the feature of a manual dwell possible at random, which
may be subsequently either continued or reset to zero. Cyclic functions may be
exercised for a single pulse. This unit may be programmed for a given number of

cycles by a counter panel. The function generator shall have the following char-
acteristics: Frequency stability of selected frequency, -4 0.1% ; Amplitude sta-
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bility, & 19, ; Distortion, = 0.5%; Output voltage (Approx.) =+ 10 volts.
Frequency accuracy not less than 19 of full scale of the selcted scale.

3.1.2 A counter panel shall be furnished complete with an electromechanical
6-digit counter, which may be preset to the desired number of cycles, a totalizing
counter, X10 and X100 decade counter circuit for high frequency counting, and
equipped with a selector switch to choose the repetitive funection driving the
counters. A manual reset total counter shall be provided. The maximum count-
ing rate in 25 Hz or better which is increased to 250 and 2500 Hz with the X10
and X100 decade multipliers.

3.1.3 A phase shifting capability shall be furnished to operate in conjunction
with the function generator. Output signals to the fourteen controllers shall be
provided so that one channel may be selected as the reference and each of the
remaining fourteen channels may be phase shifted from 0° to 360°. Frequencies
shall be selectable to an accuracy of +2° over the entire range.

* * * *® * * ®

3.25 Synchronized program run/stop button which synchronizes the function
generator and provides for synchronization of an external function source such as
magnetic tape or analog computer.

* * * * * * ]

44 The load end of each actuator body shall be provided with a rectangular
mounting flange with four holes suitable for attaching the actuator to a load
reaction fixture. The other end shall be provided with a removable double clevis
mount.

* * * * * * *

6.1.8 Low pressure bypass switch to allow low pressure turn-on.
In addition, the invitation included the following requirement for de-
scriptive literature (Article 5 of the Special Conditions) :

5. REQUIRBMENT FOR DESCRIPTIVE LITERATURE (1960 OCT).

(a) Descriptive literature as specified in this Invitation for Bids must be
furnighed as a part of the bid and must be received before the time set for open-
ing bids. The literature furnished must be identified to show the item in the bid
to which it pertains. The descriptive literature is required to establish, for the
purpose of bid evaluation and award, details of the products the bidder proposes
to furnish as specified in paragraph (c) below.

(b) Failure of descriptive literature to show that the product offered con-
forms to the specifications and other requirements of this Invitation for Bids
will require rejection of the bid. Failure to furnish the descriptive literature by
the time specified in the Invitation for Bids will require rejection of the bid,
except that if the material is transmitted by mail and is received late, it may be
considered under the provisions for considering late bids, as set forth elsewhere
in this Invitation for Bids.

(¢) In accordance with subparagraph (a) above, the following information
and descriptive data shall be furnished :

One set of drawings showing specified dimensions or schematics shall be
supplied for the following items:

Console layout
System block diagram
Hydraulic schematic
Hydraulic actuators

One set of descriptive literature or outline specifications as necessary to
describe completely the nature and capabilities and to indicate clearly their
conformance with the technical specifications shall be supplied for the fol-
lowing items:

Function generator Servo amplifier

Counter panel Actuators

Load cells Actuator function curves
Transducer conditions Hydraulic power unit

Servo valves
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Bids were opened on June 24, 1969. Of the five bids received, CGS
Scientific Corporation’s was the lowest at $179,450, and MTS Systems
Corporation’s (MTS) was the second lowest at $198,875. However,
on the basis of the descriptive literature furnished, CGS was deter-
mined to be nonresponsive to the invitation and was informed of this
finding by a letter dated June 27, 1969, which outlined the reasons for
rejection of its bid according to the first technical review of June 26,
1969. CGS protested this determination of nonresponsiveness to the
U.S. Army Engineer Division. A second technical review, dated
July 3, 1969, reaffirmed the original finding for substantially the same
reasons. These reasons may be summarized as follows:

(1) Frequency stability of the Hewlett-Packard 203A function
generator does not meet the frequency stability of 0.1 percent stated
in Technical Specification 3.1.1.

(2) The CGS descriptive literature does not indicate that the
run/stop feature is used to synchronize an external function source
such as magnetic tape or analog computer as required by Technical
Specification 3.2.5.

(3) Information is not provided by CGS that the “off” switch on
the Model 835 panel can also be used for low pressure turn-on, as spec-
ified in Technical Specification 6.1.8,

(4) Load cells are not identified among the 16 models described and
they are inconsistently sized.

It is CGS’s position that the Corps of Engineers was in error in re-
jecting its bid. The bidder maintains that its interpretation of the
specifications as reflected in its descriptive literature was reasonable
and that award should be made to it.

The first basis upon which CGS was determined to be nonrespon-
sive was the failure of its proposed system to comply with the fre-
quency stability requirement of & 0.1 percent. The agency considers
this the major area of the CGS bid’s nonresponsiveness. The second
technical review, dated July 3, 1969, states that although Exact Model
330 function generator included in its system meets the required fre-
quency stability, the Hewlett-Packard Model 203A function generator,
which was also included, fails to do so. The CGS descriptive literature
on the Hewlett-Packard Model 203A disclosed that the frequency sta-
bility, including warmup drift and line voltage variations of 10 per-
cent, is = 1 percent.

Technical Specification 3.1.1. calls for a solid state function genera-
tor, with a frequency stability of 0.1 percent. Specification 3.1.3.
requires that a phase shifting capability be furnished to operate in con-
junction with the function generator. The CGS proposal, on page 10,
specified “Exact Model 330 Function Generator (see attached data
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sheet). This unit fulfills all the requirements of paragraph 3.1.1 of the
specifications.” The next sentence of the proposal listed the Hewlett-
Packard Model 203A Function Generator, with the statement “This
unit provides the sine and cosine waveforms for the variable phase
programmer.”

It is our understanding that a function generator such as described
in paragraph 3.1.1 does not in itself contain the phase shifting capabil-
ity called for by paragraph 8.1.3, and we find that every proposal
submitted calls for a separate device to meet this requirement, which
appears to be in accord with the specification provision that the phase
shifting capability operate “in conjunction with the function genera-
tor.” Paragraph 3.1.3. contains no stability or accuracy requirement,
except that frequencies shall be “selectable to an accuracy of =+ 2° over
the entire range”—a requirement apparently met by the Iewlett-
Packard instrument. We therefore are nnable to find in the record
any basis for rejection of the CGS proposal, which we understand is
to use the Hewlett-Packard device to supply the required phase-shift-
ing capability “in conjunction with” the Exact Model 330 function
generator.

Even if the frequency stability requirement of paragraph 3.1.1 is
considered applicable to the Hewlett-Packard instrument offered to
meet the requirement of paragraph 3.1.3, we note that the basis for the
determination that the Hewlett-Packard item did not meet that re-
quirement was the statement in the Hewlett-Packard literature which
reads: “Frequency stability: within + 1% including warmup drift
and line voltage variations of = 10%.” The Exact Model 330 literature
states frequency stability as: “Short term (10 min.): 0.05% Long
term (24 hrs): 0.1%.” The specification requirement does not describe
the conditions under which the required stability is to be obtained,
and it is clear that the stability of the two generators is not stated on
the same basis. In view of the fact that we have been furnished with a
statement from the manufacturers of the Exact generator that a one
hour warmup period is required to stabilize the instrument under con-
sideration, and a statement from Hewlett-Packard that its variable
phase generator will give frequency stability of 0.05 percent after a
30-minute warmup time, we believe that a conclusion that the Exact
generator offers a higher degree of frequency stability than the Hew-
lett-Packard model would be highly questionable, in the absence of
further information or of a more exactly defined specification
requirement.

The remaining three reasons for which CGS’ bid was determined
to be nonresponsive appear also to involve the adequacy of its descrip-
tive literature. In the letter of June 27, 1969, which refers to the second
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basis upon which the CGS bid was found nonresponsive, the contract-
ing officer stated that the method for the synchronization of an ex-
ternal function source was not provided in the descriptive literature
as required by Technical Specification 8.2.5. However, the second tech-
nical evaluation of July 8, 1969, stated that the information concerning
the “run/stop” feature to meet Technical Specification 3.2.5, was sub-
mitted by CGS in a letter subsequent to the bid opening. The CGS
letter referred to is that of June 28, 1969, addressed to the U.S. Army
Engineering Division. Such letter, among other things, stated that
the “run/stop” feature was met on the Model 878A panel. The record
disclosed that page 10 of the CGS descriptive literature, supplied
with the invitation, stated :

The requirements of paragraph 3.2.56 are met on the Model 878A Panel.

Therefore, we must conclude that the letter of June 28, 1969, merely
directed the contracting officer’s attention to the “run/stop” feature
previously included in CGS descriptive literature (p. 10) and was
properly for consideration.

The third reason that the CGS bid was rejected was its failure to
specify how the pressure “Off” switch on the Model 835 panel met
Technical Specifications 6.1.8 requiring “low pressure turn-on.” The
second technical review, dated July 8, 1969, recognized that this re-
quirement was apparently met by CGS. However, it is further stated
that the phrase “for rapid reduction of hydraulic pressure” contained
in Feature 5 of CGS’ Technical Bulletin 201A, together with the CGS
bulletin describing Model 835 Control and Indicator Panel (which
has a switch labeled “Press” (pressure) “On” and “Off”), led to the
interpretation that “Off” on the switch meant pressure off, ie. zero
pressure.

CGS presents the argument that the circuit described in Technical
Bulletin 201A. should have been identified as a low pressure circuit.
While Model 835 Control and Indicator Panel only designates the
switch positions as “On” and “Off,” CGS states that the circuit pres-
sure is 30 to 150 p.s.i. in the “Off” position, which is low compared
to the normal pressure of 3,000 p.s.i., and therefore it is considered
pressure off.

We recognize that the label “Off”” on the switch may be confusing
and that a more suitable designation of “on-low” might have been
more accurate. However, since the question presented is principally
one of interpretation we believe the bidder’s explanation, and the ac-
tual characteristics and capabilities of the equipment described, should
be given effect.

The fourth reason for rejecting the CGS bid was inconsistent sizing
and inadequate identification of the Load Cells offered in its descrip-
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tive literature. By letter of June 27, 1969, the contracting officer ad-
vised CGS that its sizing of load cells was inconsistent in stating that
“20 kip load cell is used with the 10 kip actuator and a 10 kip load
cell is used with the 5 kip actuator.” However, the second technical
review, dated July 3, 1969, concluded that the comment that “* * *
load cell ratings were not consistent” was offered as an observation,
and that the inconsistency was not considered a major deviation from
the specifications. In our view it does not appear to be a deviation at
all, since the rating of each cell proposed was within the specification
requirement. Concerning the inadequate identification of the load
cells, the CGS descriptive literature described three types of Load
Cells: General Purpose, Precision, and Calibration, listing 7, 7, and 2
models, respectively. The second technical review, dated July 3, 1969,
stated that the evaluator “* * * could not identify which of the 16
models in the submitted literature were proposed. Some models meet
the specifications, others did not. The undersigned could not suppose
that the bidder [CGS] had selected the correct load cells.”

It is CGS’ position that reasonable engineering evaluation would
have easily identified the suitable cells, because only the general pur-
pose types would be considered for the intended use, and only two of
these (models U3G1 50-10K 3MV/V and U3G2 50-250 3SMV/V)
are suitable for accurate dynamic loading in accordance with the
specifications.

We are not capable of determining from an engineering standpoint
the correctness of the CGS contention. However, the record discloses
that certain of the models listed in the descriptive literature do in fact
meet the applicable Technical Specifications and if choice of the
proper units would involve only the application of normal engineer-
ing practice we do not believe that the failure to designate the particu-
lar units would justify the assumption that the bidder would not use
those which would conform to the specifications. See 39 Comp. Gen.
595 (1960).

Generally, we do not question an agency’s decision to reject an offer
when it has found, as a factual matter, that the equipment offered
does not meet the Government’s advertised specifications, particularly
where the determination involves highly technical or scientific factors
which we are not equipped to judge. However, we believe that the
determination of the CGS bid’s nonresponsiveness was based on an
erroneous interpretation or application of the standards properly re-
quired by the invitation.

We do not undertake in this instance to decide that the CGS bid is
responsive, but we believe it should be reevaluated in the light of the
views here expressed, with consideration of all information available
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concerning the conformance of the several items of equipment pro-
posed by CGS to the intent of the specifications.

In other words, under the circumstances, we must conclude that the
reasons stated in the August 14 report are not adequate to justify
rejection of the low bid of CGS, and we therefore suggest that the
CGS bid be further evaluated in accordance with the foregoing.

We are transmitting a copy of this decision to the protestant, and
the file forwarded with the report of August 14 is returned.

[ B-167975 ]

National Guard—Civilian Employees—Conversion to Federal Posi-
tions—Leave Status

A National Guard technician who on January 1, 1969, became a Federal em-
ployee as authorized by Public Law 90486, is entitled to have all the annual
and sick leave to his credit prior to the conversion of the position to Federal
status credited to him in his Federal position, as the leave earned as a tech-
nician, became subject to the provisions of 5 U.S.C. 6301 ef seq., effective Jan-
uary 1, 1969, pursuant to section 3(d) of the act. However, the annual leave
to the employee’s credit in excess of the 240 hours limitation prescribed by
5 U.S.C. 6304, that he did not use between January 1, 1969, and the close of the
1968 leave act—January 11, 1969—was forfeited by operation of law.

National Guard—Civilian Employees—Conversion to Federal Posi-
tions—Effect on Part-time, Etc., Federal Employment

A National Guard technician who when his technician position was converted
to Federal status under Public Law 90-486, resigned from a part-time postal
position effective December 31, 1968, as required by 5 U.S.C. 5533, which pro-
hibits an employee from receiving compensation from more than one position
for more than an aggregate 40 hours of work in one calendar week, is regarded
as separated from the postal service and under 5 U.8.C. 5551, he is entitled to
a lump-sum leave payment. The sick leave to the employee’s credit at the time
of separation from the postal service may be recredited to him in his new Fed-
eral position, as provided by section 630.502(b) (1) of the leave regulations issued
by the Civil Service Commission.

Leaves of Absence—Sick Leave—Reecredit of Prior Leave—Break
in Service

The sick leave earned by an employee in a Federal position which could not be
credited to him when he accepted a position as technician in a State National
Guard unit may be recredited to the employee upon conversion of the technician
position to Federal status effective January 1, 1969, pursuant to Public Law 90-
486, as section 630.502(b) (1) of the Civil Service Leave Regulations, provides
that an employee separated from the Federal service is entitled to a recredit of
gick leave when reemployed in the Federal service without a break in service of
more than 3 years.

To Major General W. P. Wilson, Department of the Army, Decem-
ber 8, 1969:

Your letter of September 24, 1969, reference NGNGBTC, submits
correspondence concerning a National Guard technician who was em-
ployed by the United States Post Office Department at night and on
weekends and by the Army National Guard on weekdays prior to
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January 1, 1969, upon which date such technicians were made Federal
employees by the National Guard Technicians Act of 1968, Public
Law 90-486, 82 Stat. 755, 32 U.S.C. 709 note. You ask whether the
annual and sick leave earned by the technician during his employment
in the local post office can be paid for in a lump sum or transferred
under the facts and circumstances hereinafter related.

We are informally advised that the technician before the effective
date of Public Law 90-486 had earned 256 hours of annual leave and
1,362 hours of sick leave. Such leave was authorized under the pro-
visions of National Guard Regulations 51, sections IT and III. A
limitation of 240 hours annual leave was authorized to be carried
forward to a subsequent leave year. Section II, paragraph 4-12. Such
regulations authorized unlimited accrual of sick leave. Section III,
paragraph 4-17.

As an employes in the local post office working evenings and week-
ends the technician earned annual and sick leave under the provisions
of 5 U.S.C. 6301 et seq. The record of leave earned therein shows
balances of 118 hours annual leave and 90 hours sick leave as of
December 27, 1968. He resigned from his position in the post office
December 31, 1968.

Effective January 1, 1969, the technician here involved became a
Federal employee as authorized by the above-cited act. Under section
3(d) thereof, 82 Stat. 757, the annual and sick leave previously earned
under the regulations referred to above was required to be credited to
him in his new position. That section reads, in pertinent part, as
follows:

(d) Annual leave and sick leave to which a technician was entitled on the

day before the conversion of his position * * * shall be credited to him in his
new position.
Thus, the leave earned as a technician prior to January 1, 1969, also
became subject to the provisions of 5 U.S.C. 6301 et seq., effective
January 1, 1969, including the 240 hours (30 days) annual leave
accumulation limitation, 5 U.S.C. 6304. Therefore, since the technician
apparently did not use the 16 hours annual leave, carried over from
his position covered by the regulatory leave provisions, in excess of
the applicable 240 hours limitation, by the close of the 1968 leave
year, such leave was forfeited. Such forfeiture in this care, would
have occurred under either 5 U.S.C. 6304, or the regulatory provisions
referred to above since there was time before and after January 1,
1969, for the technician to use the leave.

However, with respect to the 118 hours annual leave earned in the
position with the local post office the record shows that the technician
resigned therefrom December 31, 1968. Apparently, such resignation
was necessary in view of the provisions of 5 U.S.C. 5533, which
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prohibit an employee from receiving compensation from more than
one position for more than an aggregate of 40 hours of work in one
calendar week with certain exceptions not here material. Therefore, so
far as his postal service is concerned he may be regarded as having
been separated from the service and under the provisions of 5 U.S.C.
5551 entitled to a lump-sum payment from the Postal Service for the
118 hours of annual leave. The New York Postal Data Center which
forwarded certification of the leave earned in the Postal Service should
be furnished a copy of this decision. An extra copy is enclosed for that
purpose.

The sick leave earned while employed in the Postal Service is for
recrediting under section 630.502(b) (1) of the leave regulations issued
by the Civil Service Commission, 5 CFR 630.502.

We understand informally that the granting of Federal status by
the foregoing act has created situations where technicians who were
employed prior to January 1, 1969, and who had other Federal em-
ployment in which they earned sick leave that could not be trans-
ferred when they were employed as technicians are now seeking
recredit of such leave under the provisions of section 630.502(b) (1),
referred to in the preceding paragraph, which reads, in pertinent part,
as follows:

* * * an employee who is separated from the Federal Government or the
government of the District of Columbia is entitled to a recredit of his sick leave
if he is reemployed in the Federal Government * * * without a break in service
of more than three years.

In such circumstances the provisions above quoted would be for appli-
cation in those cases where there has not been a break in service of
more than 3 years.

[ B-167433 ]

Post Office Department—Star Route Contracts—Bidder Qualifica-
tions

Notwithstanding the absence of adequate documentation to support that a cor-
porate bidder awarded three star route contracts was “actually engaged in
business within the county in which part of the route lies or in an adjoining
county” as required by 39 U.S.C. 6420, in view of the complex problems en-
countered in qualifying a corporate bidder, the contracts may be completed. The
award of one contract was not without foundation as the contractor established
a business that subjected it to state laws and jurisdiction within the rule stated
in 35 Comp. Gen. 411. However, the other contracts having been awarded on the
basis of postmaster certification and undocumented evidence, criteria for meet-
ing the “actually engaged in business” requirement should be established, and
contracting officers informed personal certifications do not qualify a corporation
to bid on star route contracts.

To the Postmaster General, December 9, 1969:

This letter is addressed to you in connection with a recent review by
our Office of three star route contracts in the State of Mississippi,
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awarded by your Department to Wayland Distributing Company
(Wayland). The star routes as indicated on the contract documents
are route No. 390-40 between Jackson and Natchez; route No. 27136
between Jackson and Biloxi, and route No. 890-15 between Jackson,
Mississippi, and New Orleans, Louisiana. The contracts were in the
amounts of $23,900, $28,915, and $37,700, respectively.

The facts surrounding the awards of these contracts were ascer-
tained by an independent field investigation by our Office and a review
of your Department’s documents concerning this matter.

Section 6420 of Title 39 of the United States Code provides in part
that :

(a) The Postmaster General may not consider the bid of an individual for a

star route contract unless the bidder is a legal resident of the county in which
part of the route lies or of an adjoining county. He may not consider the bid of
a firm, company, or corporation for such a contract unless it is actually engaged
in business within the county in which part of the route lies or in an adjoining
county.
Substantially the same provision appears in 89 Code of Federal Regu-
lations 521.8(c) (2) (2) and Part 521.332(a) (2) of the Postal Manual
except that the further qualification is added that the business engaged
in must be other than the transportation of mail.

Wayland is a corporation; consequently, it must qualify under the
actually engaged in business requirement of the above statute. Since
this requirement is a prerequisite to bidding, it follows that Wayland
must have fulfilled the actually engaged in business requirement as of
the time of bid opening for each of the three star route contracts in
question.

The solicitation for the Jackson-Natchez star route was issued on
March 10, 1969, with a closing date of April 14, 1969, and an opening
date of April 15, 1969. The primary basis for the determination that
Wayland was “actually engaged in business” and thus qualified to bid
on the Jackson-Natchez route was a service station located on High-
way 80 in Rankin County on the outskirts of the city limits of Jackson,
Mississippi. The lease for the service station on Highway 80 was
entered into on November 27, 1968, between Wayland as lessee and
Standard Oil Company, (Incorporated in Kentucky) as lessor. The
rental under the lease was one dollar through February 28, 1969, and
effective March 1, 1969, the rental was to be 1 cent per gallon on all
motor fuel purchased and received by the lessee and stored in under-
ground tanks at the leased premises with a minimum of $175 per
month. The term of the lease was from November 27, 1968, to Novem-
ber 27, 1969. Additional facts regarding the service station which were
ascertained by our Office in its field investigation will be discussed
below. The contract for the Jackson-Natchez star route which was
awarded to Wayland was signed by the contracting officer on July 16,
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1969, and the contract term was from July 5, 1969, to June 30, 1970.

Prior to the signing of the above contract, POD conducted an in-
vestigation into whether Wayland was “actually engaged in business”
in a qualifying county and a report prepared by a Postal Inspector
dated April 24, 1969, questioned Wayland’s qualification to bid. As a
result of the Postal Inspector’s report a request was made through
channels that the General Counsel for Transportation review the mat-
ter. The opinion of the Assistant General Counsel for Transportation
expressed in a memorandum dated May 2, 1969, was that the evidence
presented did not establish that Wayland had met the requirements of
89 U.S.C. 6420 and that this concern could not be awarded a contract
on the basis of the evidence available.

Pursuant to the Assistant General Counsel’s opinion Wayland was
requested to submit further evidence to show that it was engaged in
business in a qualifying county. Certain additional information with
regard to Wayland’s qualifications was obtained in the nature of
reproductions of employees’ time cards; a copy of the lease between
the Standard Oil Company and Wayland Distributing Company ; and
recapitulations of the daily sales reports of the service station. Infor-
mation was also provided that Wayland operates a total of 349,828
miles of star route service in the State of Mississippi; that Wayland
uses five diesel tractors and one standby tractor and that the only gaso-
line burning vehicle operated by Wayland in Mississippi is a small
van-type truck which carries various items that might be needed in the
maintenance of Wayland’s tractors and trailers.

Based on the additional information furnished by the Chief, High-
way Transportation Branch, the General Counsel’s office reconsidered
its decision of May 2, 1969, and in a memorandum dated May 27, 1969,
the Assistant General Counsel, Transportation, concluded that the
daily sales report indicated that Wayland’s service station made sales
to the public; therefore, this concern was a qualified bidder.

The solicitation for the Jackson-Biloxi star route was issued on
September 20, 1967, with a closing date of October 23, 1967. Bids were
opened on October 24, 1967, five bids were received and the bid from
Wayland was low at $28,915. The bid from D. B. Harrigill & Harold
French at $36,873 was second low.

The background for this award is summarized in a memorandum
dated May 13, 1969, prepared by the Chief, Highway Transportation
Branch, Memphis Region. Basically the memorandum states that on
account of difficulties which were being encountered with the contract
in effect in 1967, both Harrigill and Wayland were solicited for 2
temporary contract even though it was known that neither of thess
concerns would meet the technical statutory qualifications for bidding

402-894 O - 70 - 3
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on star route contracts. Award of the temporary contract was made to
Wayland since this concern submitted the lower offer, and the memo-
randum states that it was made clear to Wayland that it would have
to qualify to bid on the regular contract. With respect to Wayland’s
qualifications for the regular contract, a memorandum dated May 15,
1969, from the Chief, Highway Transportation Branch, states as
follows:

We requested Wayland Distributing Company to furnish us with documenta-
tion of the fact that they were operating a business in Jackson, Mississippi, prior
to the time they began regular star route service between Jackson and Biloxi on
December 1, 1967. We are attaching the documentation which they submitted.
It is as follows:

Exhibit No. 1. A statement from a motel that Frank Nix, Wayland’s local rep-
resentative, rented a room from them from August 1967 through January 1968
After that time Mr. Nix purchased a home in Jackson.

Exhibit No. 2. Invoices from the Phillips Petroleum Company showing sales
of sizeable quantities of gasoline to Wayland Distributing Company located on
Highway 49 in Jackson, Mississippi. Please note that these invoices indicate
that the distributor collected the State and Federal Tax, and also the Sales Tax
for the purchase price of the gasoline.

Eixhibit No. 3 is a copy of the lease agreement executed by Frank Nix for Way-
land Distributing Company with a ID. Sherman, for the filling station.

Exhibit No. 4 is a statement from the Deaton Truck Line that Wayland had
four trucks leased to them and that Mr. Nix was Wayland's representative.

The contract for this star route was signed by the contracting officer
on February 9, 1968. The term of this contract is from December 1,
1967, to June 30, 1970.

The advertisement for the Jackson-New Orleans star route was
issued on November 1, 1968, with a closing date of November 21, 1968.
Bids were opened on November 22, 1968, four bids were received and
the bid from Wayland at $37,700 was low. The bid from D. B. Harri-
gill at $59,490 was third low.

With respect to Wayland’s qualifications to bid on this procurement,
a memorandum dated May 12, 1969, from the Chief, Highway
Transportation Branch, states as follows:

Your letter of May 5 requested proof of the residence requirements of Wayland
Distributing Company to provide star route service between Jackson, Mississippi,
and New Orleans, Louisiana.

We are attaching copy of the Rankin County Privilege Tax License for
Wayland to conduct a business, also copy of the Certificate of Authority from
the State of Mississippi authorizing the company to transact business in that
State, a copy of the Application for Permit as Distributor of Gasoline, Diesel
Fuel, Kerosene or Oil, and a copy of the Permit to operate as a Non-Stop Dealer
for motor vehicles from the Motor Vehicle Comptroller.

We felt that these documents were sufficient proof that Wayland Distributing
Company was operating a business which fulfilled the residence requirements.

The contract for the Jackson-New Orleans star route was signed by
the contracting officer on January 20, 1969. The term of this contract
was to be from December 7, 1968, to June 30, 1970.

Our office conducted its own investigation to ascertain the facts with
regard to this matter. On August 26, 1969, representatives of our Office
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visited the service station on Highway 80 in Rankin County. At the
time of this visit the service station was found to be open and the
attendant on duty advised that he had been employed at the station
since August 7, 1969. The present attendant did not know the prior
attendant or anything about what the inventory of the service station
might have been prior to April 15, 1969, the bid opening date for the
Jackson-Natchez star route and there were no records available to
establish the inventory prior to April 15, 1969. As of August 26, 1969,
the station was open from 9:00 a.m. to 5:30 p.m. 5 days a week with
one attendant on duty. While our representatives were at the service
station one car drove up and made a purchase. The inventory on
August 26, 1969, consisted of various office equipment and vending ma-
chines and various quantities of grease and oil supplies. The service
station had three gasoline pumps, one diesel pump and one pump
was not used.

Our Office prepared comprehensive summary schedules for Feb-
ruary, March and April and August 1969 based on the service station’s
daily reports. These daily reports were not available for the months of
November and December 1968 and January, June and July of 1969.

The total sales based on the daily reports for the months for which
these reports were available were as follows :

February 1969 $888.84
March 1969 489.01
April 1969 288.00
May 1969 666.26
August 1969 70047
The total gallons of gasoline sold were as follows:
February 1969 21914
March 1969 1183.0
April 1969 679.0
May 1969 1592.9
August 1969 ' 1194.2
The total gallons purchased from Standard Oil were as follows:
November 1968 None
December 1968 5,169
January 1969 None
February 1969 2,000
March 1969 1,475
April 1969 None
May 1969 1,000
June 1969 8,000

July 1969 2,000
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The above figures regarding gasoline sales from Standard Oil to
‘Wayland were confirmed by Standard Oil.

Our review indicated that Wayland’s trucks which are used in its
mail transportation contracts are fueled by a tanker truck owned by
Wayland parked near the Post Office in Jackson. These trucks use
diesel fuel except for a small gasoline driven pick-up truck which is
used to service Wayland’s diesel trucks. Occasionally this pick-up
truck obtains gas from Wayland’s service station. It does not seem that
the pick-up truck would have used all of the gasoline fuel purchased
by Wayland’s service station; therefore, it seems reasonable to con-
clude as did POD that at least some of the gasoline which was sold
during February, March and April 1969, as indicated above, was sold
to the public.

On August 26, 1969, representatives of our Office interviewed cer-
tain other business people located in the vicinity of Wayland’s serv-
ice station. The people interviewed could not verify to what extent the
service station was engaged in business as of April 15, 1969; however,
the general consensus of the people interviewed was that there was
little activity at the service station for the past few months. One of the
people interviewed did say that activity at the service station had
increased during the past two weeks.

Our Office interviewed personnel of Deaton Truck Line in both
Jackson, Mississippi, and in Birmingham, Alabama. The rental agree-
ment between Wayland and Deaton was for the rental by Wayland
to Deaton of five tractors and the agreement began in June of 1967.
Deaton’s statement of May 12, 1969, stated that the leasing agreement
was in effect until January 1968. Under the agreement executed in
Birmingham, Wayland was to act as a contractor hauling less than
truck lots (LTL) freight as directed by local Deaton terminal dis-
patchers. Wayland supplied and paid the drivers of the tractors, re-
paired the tractors, provided insurance and carried the LTI, freight.
Wayland’s LTL activities involved three States and most of the activ-
ities were dispatched from Birmingham. Qur representatives have not
ascertained the specific routes travelled by Wayland’s trucks under
the leasing arrangement; however, our representatives were advised
that pursuant to these agreements Wayland worked both out of At-
lanta, Georgia, and Jackson, Mississippi.

Our Office interviewed representatives of Vassar Truck Leasing,
Incorporated, to ascertain the extent of Wayland’s flat fixing service
to that concern. Our representatives were advised that the owner
of Vassar and an employee of Wayland, located in Jackson had an
informal agreement whereby Wayland’s employee agreed to fix flats
and make minor repairs to Vassar’s trucks in Jackson. The repairs
were performed at the Post Office in Jackson on Vassar’s trucks carry-
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ing United States mail to and from Jackson. Wayland’s employee
billed Vassar directly for the services and the checks for the services
were sent from Vassar’s central office directly to Wayland’s employee
in Jackson. The agreement was in effect from about June 1968 to about
February 1969.

Our Office interviewed the Chief, Highway Transportation Branch,
Memphis Region, POD. This official advised that whether prospective
contractors qualify for star route contracts is determined primarily
by a signed statement by a postal official certifying that the bidder is
engaged in a business in a qualifying county. Another means for a
contracting officer to determine a bidder’s qualifications is by personal
knowledge. This official further advised that since the postal regula-
tions did not require documentation as to the bidder’s qualifications
and since this official had personal knowledge of most of the contrac-
tors in the Memphis region, documentation usually was not required in
prior solicitations.

With respect to the Jackson-Biloxi star route award, the Chief,
Highway Transportation Branch advised our representatives that he
was furnished with a certification from a Postmaster from Rome,
Georgia, that Wayland Distributing Company was engaged in busi-
ness in Jackson. Mr. Wayland verbally informed the Chief, Highway
Transportation Branch of the lease agreement with the Deaton
Truck Line and that Wayland Distributing Company had taken over
the operation of a service station on Highway 49 in Jackson, Missis-
sippi. No further documentation was required and award was made
to Wayland Distributing Company for the Jackson-Biloxi route.
When questions were raised in May 1969 with respect to the award of
star route contracts to Wayland Distributing Company, Mr. Wayland
was requested to furnish additional documentation to establish that
Wayland Distributing Company was a qualified bidder for the Jack-
son-Biloxi route. The documentation furnished by Mr. Wayland was
set forth above in the excerpt from the Chief, Highway Transporta-
tion Branch’s memorandum dated May 15, 1969.

With regard to the Jackson-New Orleans route, the Chief, Highway
Transportation Branch stated to our representatives that the post-
master in Birmingham, Alabama, certified that Wayland Distributing
Company was engaged in a business that met the bidder’s qualifications
for this star route. Mr. Wayland showed the contracting officer a Cer-
tificate of Authority granting permission to operate a business in the
State of Mississippi, a Rankin County Privilege Tax License (State
of Mississippi), an application for a Permit as a Distributor of Gaso-
line, Diesel Fuel, Kerosene or Oil (State of Mississippi) and a Truck
Stop Dealer Permit (State of Mississippi). Based on the postmaster’s
certification and Mr. Wayland’s evidence, and the personal knowledge
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of the Chief, Highway Transportation Branch regarding Wayland’s
qualifications for the Jackson-Biloxi star route, no further documen-
tation was required and award of the Jackson-New Orleans star route
was made to Wayland.

Regarding the Jackson-Natchez route, the Chief, Highway Trans-
portation Branch advised our representatives that he determined that
Wayland was a qualified bidder pursuant to a certification from the
Assistant Postmaster of Birmingham, Alabama and his personal
knowledge of the basis for the award of the previous star routes to
that concern. Also, as indicated, POD made an investigation regarding
Wayland’s qualifications for this route.

Our Office interviewed the Assistant Postmaster in Birmingham,
Alabama, to ascertain the basis for the certification by him that Way-
land was actually engaged in business in Jackson. The Assistant Post-
master advised our representatives that since it has been quite some
time since he made this certification, he does not remember the specific
situation; therefore, he does not remember what documentation was
provided to substantiate that Wayland was engaged in a business in
Rankin County. The Assistant Postmaster of Birmingham advised
further that normally when making certifications of this nature, the
bidder is required to furnish such information as (1) bank statements;
(2) correspondence; (3) billing statements; (4) tax statements and
(5) state licenses, permission and authority to operate a business.

Representatives of our office also interviewed Mr. Wayland ; how-
ever, Mr. Wayland advised that he considered the matter closed and
Mr. Wayland did not appear interested in contributing further to the
investigation by our Office.

Our Office was advised that all star route contracts are awarded
for a period of not more than 4 years and the expiration dates of all
contracts within a post office region are the same. Within the Memphis
region, the next star route expiration date is June 30, 1970, and at
that time all star route contracts will be renewed or readvertised.

The question with regard to each of the above star routes is whether
Wayland was engaged in business as contemplated by 89 U.S.C. 6420
so as to qualify as a corporate bidder for these contracts.

The question what constitutes “actually engaged in business” under
the statute was considered by our Office in 35 Comp. Gen. 411 (1956)
and in this respect it was stated as follows:

As to the test to be applied in determining whether or not a corporation is
“engaged” in such business, we are inclined to the view that the business should
be of such nature and extent as would subject it to the jurisdiction of courts
of the State in which the business was conducted. This interpretation would
make the question one as to which the decisions of the United States Supreme
Court are final and binding, being referable ultimately to the constitutional re-
quirements of due process, without regard to local law or statutory construction
(28 Am. Jur. 341). )
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The Supreme Court has not undertaken to lay down any all-embracing rule
which would serve as a yardstick by which any given situation may be measured ;
rather it has decided every case on the basis of the particular facts in-
volved. See 8t. Louis 8. W. R. Co. v. Alezander, 227 U.8. 218; Green v. C. B. &
Q. R. Oo., 205 U.8. 530; Consolidated Tewxtile Corp. v. Gregory, 289 U.S. 85;
People’s Tobacco Co. v. American Tobacco Co., 246 U.8. T79.

The service station on Highway 80 apparently was open to the
public at least some of the time prior to the bid opening for the
Jackson-Natchez star route. The lease for this service station was
signed on behalf of Wayland by an agent of this company. Applying
the test from 35 Comp. Gen. 411 (1956), it would seem that the
business conducted by the service station in Mississippi was such as
to reasonably warrant the inference that Wayland had subjected itself
to the jurisdiction and laws of the State of Mississippi. It was indi-
cated in 35 Comp. Gen. 411 (1956), that the motive behind establish-
ing a business is not controlling with respect to whether fraud or
bad faith are involved. We therefore find that the POD’s determina-
tion that Wayland was a qualified bidder for the Jackson-Natchez
star route was not without factual foundation. Qur Office has been
advised that upon expiration of the present contract there will be a
new advertised solicitation for this route.

With respect to the Jackson-Biloxi and Jackson-New Orleans star
routes, more difficult questions are presented. The Chief of Highway
Transportation Branch, Memphis Region, has readily admitted that
the determinations of Wayland’s qualifications to bid on these routes
were based primarily on the certifications furnished by postmasters
located outside the Jackson vicinity.

With respect to whether a star route contract should be canceled
in a situation where our Office might disagree with a determination
by POD that a corporation was “actually engaged in business”, it
was stated in 35 Comp. Gen. 411 (1956) :

We must, however, give due consideration to the fact that the duty and re-
sponsibility of determining the qualification of bidders in the first instance is
legally in the Post Office Department. The award made by that department neces-
sarily constitutes a determination that the corporation was “engaged in busi-
ness,” and we do not feel that we should refuse to allow credit for payments
made to the contractor under the contract awarded, or direct cancellation of the
contract, except for reasons so clear that they would reasonably be expected to
constitute a valid defense to an action by the contractor for damages for breach
of contract.

It does not seem that the facts surrounding the award of the Jack-
son-Biloxi star route present a case which reguires cancellation of the
award. The documentation supporting POD’s determination that
Wayland was qualified to bid on the Jackson-Biloxi star route ap-
parently was not requested until sometime in 1969 when questions
began to be raised with respect to that concern’s qualifications to bid
on star route contracts in Mississippi. In view of the undocumented



394 DECISIONS OF THE COMPTROLLER GENERAL [40

nature of your Department’s determination regarding Wayland’s
qualifications for the Jackson-Biloxi star route we recommend that
upon expiration of the present contract, there be a new advertised
solicitation for this star route.

The determination that Wayland was a qualified bidder for the
Jackson-New Orleans star route was made on the basis of a certificate
by a postmaster located outside of the Jackson vicinity, and applica-
tions for various permits and licenses, a certificate of authority to do
business and the Chief of Highway Transportation Branch’s per-
sonal knowledge of Wayland’s business activities. These certificates,
permits, licenses and applications would not establish that Wayland
was actually engaged in business. We have serious questions whether
the flat fixing agreement with Vassar would be sufficient to qualify
Wayland as a bidder for the Jackson-New Orleans route. Wayland’s
employee entered into this agreement in his own name and payment
was made directly to this employee in his own name. It could be
argued that this employee was providing the services to Vassar in order
to obtain some additional income for himself. Moreover, even as-
suming that it could be shown that Wayland was a party to the agree-
ment with Vassar since Vassar’s trucks were engaged in the transpor-
tation of mail there would be a question whether the rendering of
services under such an agreement could be considered as being engaged
in a business other than the transportation of mail. Cf B-167738,
December 1, 1969.

In view of what was said in 85 Comp. Gen. 411 (1956), cancellation
of the Jackson-New Orleans contract would not be justified in the cir-
cumstances of this case. However, considering the doubtful aspects
concerning the award of this contract we recommend that there be a
new advertised solicitation for this star route upon expiration of the
present contract.

The above review indicates the complex problems that can be en-
countered in situations where a corporation attempts to qualify itself
as bidder on a star route contract. Only with respect to the Jackson-
Natchez star route was adequate documentation regarding the quali-
fications of the prospective contractor obtained by your Department
prior to award. We have reviewed your Department’s regulations as
published in the Code of Federal Regulations and the Postal Manual
and we have found nothing therein which would give guidance to con-
tracting officers regarding the nature and extent of the documentation
that should be required to establish that a concern has qualified as a
bidder for a star route contract.

It is our view that contracting officers should be given some specific
criteria as to the documentation which must be furnished by a prospec-
tive corporate contractor to establish that it meets the actually engaged
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in business requirement. With regard to the use of certifications of post-
masters to establish that a concern is actually engaged in business in a
qualifying county, those certifications should be supported by adequate
documentation and in this regard we recommend that contracting
officers be advised that such certifications by themselves do not establish
that a corporation is qualified to bid on a star route contract.

[ B-168025 J

Bids—Acceptance Time Limitation—Reasonableness

The requirement for the presence of bidder principals to accept an award, sign
the contract, execute bonds and agree to furnish performance and payment bonds
within four hours of bid opening under an invitation for demolition work that
provides for contract award within four hours of bid opening, does not mean
presence at bid opening, but merely to be present within four hours of bid
opening. Therefore, the low bidder who although not present at bid opening com-
plied with the requirement was entitled to the award, for should he have failed
to ¢xecute the contract or furnish performance and payment bonds, the bid bond
would have become operative under the “firm-bid rule” to the effect that except
for an honest mistake, a bid is irrevocable for a reasonable time after bid opening.
Contracts—Specifications—Deviations—Bidder’s Presence at Bid
Opening

The failure of a bidder to be present at bid opening if required by the invitation
ig not a deviation that affects price, quantity, or quality of the work to be per-
formed, and, therefore, the requirement would be one for the benefit of the
Government and not the bidder.

To Smith, Currie and Hancock, December 15, 1969:

Reference is made to your telegram of October 1, 1969, and subse-
quent correspondence protesting, on behalf of the Bartlett Construc-
tion Company (Bartlett), the award of a contract to the low bidder
under invitatien for bids (IFB) No. DC4-096029, issued by the Gen-
eral Services Administration (GSA), Atlanta, Georgia, for demolition
work on the third floor of the United States Post Office, Courthouse
and Customhouse in Miami, Florida.

The subject IFB was issued on September 11, 1969, under a 100
percent small business set aside. The scheduled bid opening was for
10.30 a.m. e.d.t., October 1, 1969, in Room No. 1623, Federal Building,
Miami, Klorida. The Standard Form 20 of the invitation contained the
following requirement :

* * * THE CONTRACT AWARD AND NOTICE TCO PROCEED WILL BE
COMPLETED WITHIN FOUR (4) HOURS AFTER BID OPENING OR BE-
FORE C.0.B. OCTOBER 1. PRINCIPALS OF BIDDERS MUST, THEREFCRE,
BE PRESENT TO ACCEPT THE AWARD, SIGN THE CONTRACT, AND
EXECUTE ACCEPTABLE BONDS.

In addition, Standard Form 21 provided that all bidders would
be subject to the following commitment :

The undersigned agrees that, upon written acceptance of this bid, mailed or
otherwise furnished within Four (4) hours after the of bids (sic), he will within
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Four (4) hours after opening of bids of the prescribed forms (sic) execute Stand-
ard Form 23, Construction Contract, and give performance and payment bonds on
Government standard forms with good and sufficient surety.

The requirement to furnish bonds appears in paragraph 2-5 of
section 2, Special Conditions, as follows:

2-5 BONDS

2-5-1 Bid guarantee in the amount of 20 percent of the amount of the hid.
Performance bond will be required in an amount equal to 100 percent of the
bid four (4) hours after Bid Opening on October 1, 1969. Payment bond will be
required four (4) hours after Bid Opening on October 1, 1969 in the amount
as follows:

Contracts over $2,000 and not over $1,000,000; 50 percent of contract.

On October 1, 1969, bids were opened as scheduled. The bid of
George E. Jensen, Contractors, Inc. (Jensen), in the amount of
$27,031, which included Base Bid and Alternates 1 and 2, was the
lowest of the four bids received. Bartlett submitted the second low
bid. Although a representative of the low bidder was not present at
bid opening, GSA reports that he did appear within four hours there-
after and accepted the award, signed the contract, and furnished per-
formance and payment bonds. The Notice to Proceed was issued at
the same time and the time for completion of the demolition work
was 45 calendar days beginning on October 2, 1969. The demolition
work was in connection with a recent fire in the Courthouse and Cus-
tomhouse and it was necessary that this phase of the work be com-
pleted at the earliest possible date in order to schedule the building
of urgently required courtroom facilities which would be performed
under another phase of construction.

Your protest is based on the contention that the presence of the
bidders at bid opening was part of the bid itself and that appearance
of the low bidder’s representative after bid opening rendered the bid
late which gave the low bidder an option to choose between rejecting
or executing the contract without incurring legal liability. You argue
that the surety on the bid bond could likewise escape liability if the
low bidder should elect not to execute the contract. You assert that
the physical presence of the bidder at bid opening was required by
the applicable clauses of the invitation, by a mimeographed letter,
and by a telephone call from Bartlett to the contracting officer con-
cerning the necessity of having someone physically there instead of
being on short-notice call. Your letter also quotes extensively from
40 Comp. Gen. 321 (1960) to support your position.

The rule of Government contract law that a bid is irrevocable for
a reasonable time after bid opening is known as the “firm-bid rule.”
See W. A. Scott v. United States, 44 Ct. Cl. 524 (1909) ; Refining As-
sociates, Inc. v. United Stotes, 124 Ct. Cl. 115 (1953) ; ASPR 10-101.4.
After the bids have been opened a bidder cannot withdraw his bid,
unless he can prove that the desire to withdraw is due solely to an
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honest mistake and that no fraud is involved. See United States v.
Lipman, 122 F. Supp. 284, 287 (1954). See, also, section 1-2.304(a)
and (b) of the Federal Procurement Regulations, which provides,
among other things, that bids may be modified or withdrawn by writ-
ten or telegraphic notice or in person, but only if the withdrawal is
prior to the exact time set for bid opening. In this case, the Jensen bid
could not have been withdrawn after 10:30 a.m. e.d.t., October 1, 1969,
without incurring liability on the bid bond submitted to the Govern-
ment, regardless of a Jensen representative’s presence or absence in
Room No. 1623. The record discloses that the bid bond was properly
executed by the United States Fidelity and Guaranty Co. of Balti-
more, Maryland, as surety on behalf of Jensen. Liability on such a bid
guarantee becomes operative when the sucessful bidder withdraws
his bid within the time fixed for acceptance or if after acceptance he
fails to enter into a contract or furnish the required bonds within the
time specified. See United States v. Conti, 119 F. 2d 652 (1941) ; Carol
D. Heers, et al. v. United States,165 Ct. Cl. 294 (1964) ; 31 Comp. Gen.
477 (1952) ; 27 Comp. Gen. 436 (1948).

None of the provisions of Standard Form 20 and 21 called for the
bidder’s presence at bid opening. All the applicable provisions re-
quired that the successful bidder “be present to accept the award, sign
the contract and execute acceptable bonds” within 4 hours after open-
ing of bids. You also refer to a mimeographed letter which allegedly
required bidders to be present at bid opening. We assume that you
refer to a letter dated September 12, 1969, which was sent to all
solicited bidders with the bid documents. However, that letter did
not require the physical presence of the bidders at the bid opening,
but only that the “low responsive bidder furnish the usual perform-
ance and payment bonds and execute a contract within four hours
after bid opening.”

A memorandum in the GSA report discloses that Mr. John Bart-
lett of the Bartlett Construction Company called an official of the
GSA Building Management Aid-at approximately 10:10 a.m. on the
bid opening date and inquired if it was necessary for him to be
present at the opening of bids since he could come into the GSA
Office within a short time. According to this memorandum, Mr.
Bartlett was advised that it was not absolutely necessary to be present
at the opening of bids, but that his presence would be preferred.

In referring to 40 Comp. Gen. 321 (1960), you quote a part of our
decision, contained on page 324, to support your proposition that the
failure of Jensen to be present at bid opening was prejudicial to
other bidders and should not have been waived. Assuming, arguendo,
that the invitation required bidders to be physically present at 10:30
am., e.d.t., on October 1, 1969, in Room 1623, Federal Building,
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Miami, Florida, we note that such requirement would have been
solely for the benefit of the Government, because deviation from it
does not affect bid price, quantity or quality of the demolition work
to be performed. In this regard, our decision cited by you held that
the 1e]e(,t10n of the low bid as nonresponsive due to a minor deviation
was improper. Similarly, failure to be present at bid opening would
be a minor deviation. In the decision we said, immediately following
your quotation:

* * * However, the concept of formally advertised procurement, insofar as
it relates to the submission and evaluation of bids, goes no further than to
guarantee equal opportunity to compete and equal treatment in the evaluation
of bids. It does not confer upon bidders any right to insist upon the enforcement
of provistons in an invitation, the waiver of which would not result in an unfeir
competitive advantage to other bidders by permitting a method of contract per-
formance different from that contemplated by the invitation or by permitting
the bid price to be evaluated upon a basis not common to all bids. Such pro-
visions must therefore be construed to be solely for the protection of the interests
of the Government and their enforcement or waiver can have no effect upon
the rights of bidders to which the rules and principles applicable to formal
advertising are directed. To this end, the decisions of this Office have con-
sistently held that where deviations from, or failures to cowmply with, the
provisions of an invitation do not affect the bid price upon which a contract
would be based or the quantity or quality of the work required of the bidder
in the event he is awarded a contract, a failure to enforce such provision will
not infringe upon the rights of other bidders and the failure of a bidder to comply
with the provision may be considered as a minor deviation which ¢an be waived
and the bid considered responsive. [Italic supplied. ]

For these reasons your protest is denied.

[ B-167936 ]

Contracts—Specifications—Descriptive Data—Unnecessary

Bids under an invitation for a packaged air compressor plant and air dryer that
failed to furnish sufficient descriptive literature information for bid evaluation
purposes, or to submit the literature, should not have been rejected where the
descriptive literature clause was included without the justification required by
section 1-2.202-5(¢) of the Federal Procurement Regulations for bid evaluation
purposes only, and where there appears no need for the literature as the specifi-
cations were sufficiently detailed, leaving no performance characteristics for a
bidder to describe, and furnished no standards for the evaluation of design,
materials, or components. Future invitations that include a descriptive literature
clause should advise bidders with particularity both as to the extent of detail
required and the purpose the literature is expected to serve.

To the Secretary of Health, Education, and Welfare, December 19,
1969:

Reference is made to a letter dated November 5, 1969, with en-
closures, from the Director of General Services, furnishing a report
on the protest of PREMAC Corporation against the rejection of its
bid under formally advertised solicitation No. 2—70 issued by the
U.S. Public Health Service, Atlanta, Georgia.

The invitation, issued July 14, 1969, solicited bids for furnishing
a packaged air compressor plant and an air dryer in accordance with
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the Government’s specifications. Prospective bidders were advised on
the facesheet of the invitation for bids that bidders shall “Furnish
an assembled, packaged air compressor plant, to provide 142 CFM of
free air at 60 PSIG discharge pressure.” It is reported that the invita-
tion contained the clause as set forth in section 1-2.202-5(d) of the
Federal Procurement Regulations (FPR) for the submission of de-
scriptive literature. The clause reads as follows:

BIDDERS SHALL FURNISH WITH THEIR BIDS descriptive material
(such as cuts, illustrations, drawings, or other information) which will clearly
indicate exactly what they propose to furnish.

(a) Descriptive literature, as specified above, must be furnished as part of the
bid and must be received before the time set for opening bids. The literature
furnished must be identified to show the item in the bid to which it pertains.
The descriptive literature is required to establish, for the purposes of bid
evaluation and award, details of the product the bidder proposes to furnish as
to design and performance characteristics.

{b) Failure of descriptive literature to show that the product offered con-
forms to the specifications and other requirements of this Solicitation will
require rejection of the bid. Failure to furnish the descriptive literature by the
time specified in the Solicitation will require rejection of the bid, except that
if the material is transmitted by mail and is received late, it may be considered
under the provisions for considering late bids, as set forth elsewhere in this
Solicitation.

Seven bids were received and opened on August 1, 1969, with PRE-
MAC being the lowest bidder at $7,336.31. The second lowest bid in the
amount of $7,709 was submitted by the E. D. Green Company and the
third lowest bid in the amount of $7,991 was submitted by the Gard-
ner-Denver Company. The bid of PREMAC was determined to be
nonresponsive to the invitation inasmuch as the descriptive literature
accompanying its bid failed to show that the equipment it was offer-
ing would meet the most critical requirement for the compressor; that
it provide a minimum of 142 CFM of free air at 60 p.s.i.g. discharge
pressure. The record also indicates that in a letter accompanying its
bid, PREMAC took exception to the specifications in two instances
which, of course, rendered its bid nonresponsive and ineligible for
award. The second lowest bid was also rejected as being nonresponsive
to the invitation because it was not accompanied by the required de-
seriptive literature. The third lowest bid in the amount of $7,991 sub-
mitted by the Gardner-Denver Company was accepted on August 15,
1969.

Thereafter, by letter dated September 16, 1969, PREMAC protested
to our Office the award of a contract under the invitation to any bidder
other than itself. The corporation contends in its letter that during
the evaluation of the bids received on the equipment, a representative
of the U.S. Public Health Service visited its supplier, the Joy Manu-.
facturing Company, for the purpose of discussing the firm’s bid ; that
since the corporation was the prime bidder, the Government represent-
ative should have contacted it rather than its supplier; and that the
Government representative’s conversation with the supplier’s repre-
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sentative indicates that the Public Health Service representative was
seeking an excuse to disqualify the firm rather than trying to deter-
mine whether the firm could meet the specifications. The corporation al-
leges that it can meet all the requirements of the specifications and that
the contract should have been awarded to the corporation since it sub-
mitted the lowest bid on the equipment.

With regard to the corporation’s complaint concerning the contact
with its supplier, the contracting officer states in his report that an in-
vestigation has disclosed that an employee from the National Com-
municable Disease Center’s organizational unit requisitioning the
equipment, and who was present at the bid opening, did, in fact, with-
out the consent or knowledge of the contracting officer or personnel
from the contracting office, coutact the local Joy Manufacturing Com-
pany office for the purpose of obtaining data on the equipment PRE-
MAC proposed to furnish; that this employee has been informed in
detail that his action was improper and that he has been cautioned
against future similar conduct; and that this happening had no in-
fluence on and did not affect the decision of the contracting officer in
rejecting the corporation’s bid.

‘We have recognized that in the procurement of highly specialized
equipment an administrative agency properly may require bidders to
supply descriptive data in order to enable it to intelligently conclude
precisely what the bidder proposes to furnish and what the Govern-
ment would be binding itself to purchase by the making of an award.
36 Comp. Gen. 415, 416-17 (1956). Also, we have held that where de-
scriptive data is required for determining the responsiveness of the
bid, the invitation must clearly establish the nature and extent of the
descriptive material asked for, the purpose intended to be served by
such data, and particularly whether all details of such data will be
considered an integral part of the awarded contract. 38 Comp. Gen.
59, 64 (1958). The foregoing is consistent with the principle that re-
quirements of an invitation should be set forth clearly and accurately
in order to permit bidders to compete on an equal footing. 17 Comp.
Gen. 789 (1938).

The record furnished our Office does not contain any justification
for the inclusion of the descriptive literature clause as required by
FPR sec. 1-2.202-5 (c) . It appears from the contracting officer’s report
that descriptive literature was required for the purpose of bid evalua-
tion. We believe that such reason, alone, does not justify the require-
ment for descriptive literature. Moreover, it is difficult to understand
why descriptive literature was considered necessary since the specifica-
tions of the equipment being procured are stated in such detail that
they leave nothing for the bidder to describe in the way of performance
characteristics, and furnish no standards for evaluation of design,
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materials, or components except to the extent that such elements are
specifically prescribed in the specifications. Furthermore, even if an
acceptable product could not have been procured without descriptive
literature, the invitation fails to identify those items or specification
features as to which descriptive literature was required. We have held
that the requirement for such literature should advise bidders with
particularity both as to the extent of detail required and the purpose
it is expected to serve so that bidders might be on an equal basis in
meeting the descriptive literature requirement. 38 Comp. Gen. 59
(1958) ; 42 id. 598 (1963) ; 46 id. 315 (1966).

Also, of relevance here is the following excerpt from 46 Comp. Gen.
315, 318 (1966) :

Furthermore, while it is not clear what was expected of bidders with respect
to describing performance characteristics, the comments of the agency regarding
the deficiencies in your bid with respect to certain paragraphs of the Purchase
Description indicate it expected bidders to render their bids responsive merely
by affirming that their equipment would indeed meet the requirements of the
Purchase Description which they would have been required to have met without
such a superfluous affirmation. If the requirement for descriptive literature can
be met by parroting back the Government specifications, the legitimacy of that
requirement is questionable. B-150622, dated June 6, 1963. The legitimacy of the
requirement certainly is not here established, as it should be, by the “Justifica-
tion for Descriptive Literature,” which does little more than state a conclusion
that descriptive literature is required, and furnishes no standards for or identi-
fleation of performance characteristics which might be described, except to the
extent such elements are already specifically prescribed by the Purchase Descrip-
tion requirements.

For the foregoing reasons, it is our opinion that the descriptive
literature requirement was improperly included in the invitation. And,
even if its inclusion could be justified, it is our opinion that the in-
vitation was defective because the extent of descriptive detail required
and the purpose to be served were not set out, 46 Comp. Gen. 1, 5
(1966).

Although the inclusion of a defective provision in an invitation may
be disregarded and an award made thereunder where competition has
not been affected, where the agency by award would enter into a bind-
ing contract for what it wanted, and where no bidder obtained an
option or other undue advantage because of the defect in the invitation,
B-157297, September 17, 1965, we do not believe that it is the case here.
Two bids were rejected as nonresponsive to the invitation. These two
bids were lower than the bid of Gardner-Denver Company and, while
the record shows that the bid of the second lowest bidder was rejected
because he failed to submit any descriptive literature, the bid of the
lowest bidder, PREMAC, was rejected because it did not contain suf-
ficient information to evaluate its conformity to the specifications,
and not because the descriptive literature showed noncompliance with
the specifications. Since nowhere in the invitation was there a state-
ment as to what descriptive data was required for complete technical
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evaluation, it was prejudicial to the bidders to reject their bids for
failure to supply descriptive information to show compliance to the
detailed specifications.

We have been informally advised that Gardner-Denver delivered
the equipment on November 7, 1969. It is therefore apparent that
corrective action at this late date would be impracticable. We recom-
mend, however, that appropriate measures be taken to preclude any
recurrence of the circumstances involved in the immediate protest.

By copy of this decision, we are advising the PREMAC Corpora-
tion of our decision with respect to its protest.

[ B-167386 ]

Contracts—Negotiation—Changes, Etc.—Written Amendment Re-
quirement

The failure to issue the written amendment required by sections 2-3.507(a) and
1-3.805-1(d) of the Federal Procurement Regulations for the changes in the
delivery schedule of a negotiated procurement and the time for the submission
of final proposals that were instead telephoned to offerors, and the continued
negotiation after cut-off date with the low offeror under the original request for
proposals that led to an award of a multi-year contract which was not con-
templated under the original solicitation—the funding problem having sub-
sequently developed—are procedural errors that cblige the Government to re-
open negotiations. If the errors cannot be rectified by agreement with the
successful contractor and the offeror within a competitive range whose price
reduction was considered to have been submitted late, the United States Gen-
eral Accounting Office should be furnished with an estimate of costs chargeable
to the Government in the event of contract cancellation.

To the Administrator, Federal Aviation Administration, Decem-
ber 22, 1969:

Reference is made to your letter of August 15, 1969, with enclosures,
concerning the protest by Wilcox Division of American Standard,
Incorporated, against the award of a contract to Cutler-Hammer, Air-
borne Instruments Laboratories (AIL) Division, under request for
proposals (RFP) No. WA5M-9-0316 issued by your agency.

The RFP was issued on January 15, 1969, and, as amended, called
for proposals on a quantity of 99 full and partial Mark I Instrument
Landing Systems (ILS). Proposals were received on March 14, 1969,
from ATIL, Wilcox and Standard Telephone and Cable, Limited
(STC). Technical and price negotiations were conducted with these
3 offerors, and were completed by May 26, 1969. Each of the offerors,
as requested, confirmed the results of the negotiations held with it,
and on June 2, 1969, the contracting officer forwarded a telegram to all
3 offerors requesting submission of final prices by June 5, 1969.

The RFP called for the initial system to be delivered within 240
days (8 months) after award. However, on June 4, the day before
the final prices were due, the contracting officer was advised by his
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technical staff that, in their opinion, none of the offerors could realis-
tically be expected to deliver the initial system in 8 months even
though none of the firms had objected to the delivery schedule. This
technical conclusion was reached on the basis of an in-house evalua-
tion developed from information obtained during the preceding nego-
tiations. A 15-month initial delivery period was considered to be more
realistic.

Based on this advice, the contracting officer on June 5, 1969, decided
to extend the delivery period for the initial system from 8 months or
less to 15 months or less. In view of the short time remaining before
final prices were due, each offeror was called and read the following
Imessage:

The delivery schedule for the initial system under subject RFP is 240 calendar
days (8 months) from date of contract award. Please include in your final sub-
mission on or before 6 June 1969 reflecting cost impact, if any, of an alternate
delivery date for the initial system of 450 calendar days (15 months) from date

of contract award, plus adjusting the delivery schedule for the balance of the
deliverable items accordingly.

On June 6, the following proposals were received :

Company Final Offer Evaluation Price
AIL $6, 328, 730 $6, 395, 743
Wilcox $6, 731, 402 $6, 802, 811
STC $5, 995, 564 $6, 947, 301

In evaluating these final prices, the provisions of the Buy American
Act (41 U.S. Code 10a) and the Tariff Act (19 U.S. Code 1202) were
applied to STC’s proposal. Also, certain factors such as reliability,
maintainability, and growth potential were given a dollar value and
added on as a cost factor to each of the final prices.

Wileox’s final proposal stated the following with regard to the
telephone calls of June 5:

Confirming telephone call of 5 June 1969 between Mr. Golrick of FAA and Mr.
MeclInteer of Wilcox, Wilcox further states as follows:
Wilcox reaffirms that it can meet the delivery specified in the RFP and
that our quoted prices are based upon the RFP delivery schedule.
Further, if the Government so desires, Wilcox would be willing to accept a
contract requiring delivery of the initial equipment—as quoted or up to 16
months ARO, with further provision that the Government will accept earlier
delivery, provided the equipment meets the governing specifications.

On June 12th the following letter dated June 9, 1969, was received
from Wilcox:

Subsequent to our referenced June 4, 1969 submission in response to subject
RFP, we have continued a review of our prices as submitted. This review has
disclosed certain reductions in our bid computations that should be made avail-
able to the Government. We are accordingly prepared to reduce our last quoted
price in referenced letter covering all line items (but excluding options) by
$450,000.00.

Because of our intense interest in this program and recognizing your pressing
need for ILS systems, Wilcox is prepared to guarantee delivery in accordance

402-984 O - 70 - 4
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with the contract delivery schedule cited in subject RFP and in this respect is
prepared to offer the FAA a “Failure to Deliver” liquidated damages penalty
in the sum of $20,000.00 for each full ILS system not delivered in accordance
with contract schedule, up to a maximum sum equal to our bid profit in this
proposal.

We will be pleased to discuss this matter in more detail.

The June 12 price reduction offered by Wilcox was deemed to be a
late proposal modification. Under paragraph 2-3.508 of the Federal
Aviation Administration Procurement Regulations, a late proposal
or modification may not be considered for award except where such
modification is “of extreme importance to the Government.” It is
reported that if the June 12 price reduction were considered in the
award selection, it would have made Wilcox $47,325 lower in actual
price and $42,932 lower in evaluated price than AIL. The contracting
officer considered that these differences did not make the late modi-
fication of extreme importance to the Government, and the June 12
price reduction was not considered for the award.

On June 30, 1969, the contract was awarded to AIL, and Wilcox
was so advised. The contract which was awarded to ATL was written
as a multi-year contract for the total amount of $6,328,730, with
$8,685,716 as the first year obligation and the balance of $2,643,014
to be funded by October 1, 1970, or if not the contract will terminate
subject to a cancellation ceiling of 9 percent of the total contract
amount, or $569,575. It is reported by your agency that the multi-
year contract was utilized because of funding problems which FAA
became aware of on June 10, 1969, and that, in the interest of saving
the favorable price for 99 units it proceeded to obtain AIL’s agree-
ment to accept, without change in price, delivery, or rate of delivery,
a contract vsing the multi-year technique. The cancellation ceiling of
$569,575 was then established after negotiations with AIL during
which ATL’s request for a higher cancellation ceiling was rejected. The
resulting contract contains the clauses appropriate to the multi-year
technique, but conforms in the matter of price, delivery and delivery
rate to the AIL proposal of June 6, 1969.

Wilcox has protested this award contending that the treatment of
the Wilcox price reduction delivered on June 12, 1969, “was patently
erroneous in light of FAA’ oral request of June 5 for proposals or
expression of interest from the offerors on a contract which would
allow a 15-month delivery start, the absence of written confirmation
of same and in the light of the negotiations conducted with ATL after
June 6 on price and terms.”

Wilcox’s position has merit. We believe that a written amendment
to the RFP should have been issued to cover the change in delivery
and that offerors should have had a reasonable amount of time to
consider the effect of the change in delivery before being required to
confirm or modify their pricess FAA Procurement Regulation
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2-8.507 (a) calls for such a procedure whenever the quantities, specifica-
tions, or delivery schedules are significantly changed ; and we note in
FPR 1-3.805-1(d) that changes which relax the statement of require-
ments, as well as those which increase the requirements, should be
made by formal amendment. If a written amendment had been issued
and the time reasonably extended, we believe that the present con-
troversy could have been avoided. As we stated in a recent decision
dated September 3,1969, 49 Comp. Gen. 156:

The benefits to be derived from issunance of a written amendment are evident.
The procurement officials of the agency are assured that notice of the complete
change is in fact communicated to the proper officials of all competitive offerors
and that all the aspects of the change referenced to the applicable RFP provi-
sions are included in the notice. The possibility of charges of fraud or favoritism
is thereby eliminated or reduced. Also, the written amendment and acknowledg-
ment of its receipt provide & firm basis for reviewing and justifying a challenged
procurement action. Moreover, the Government is assured that the resulting
contract, as a legal document, will embody the new changed terms rather than
the old terms.

More significantly, we believe that the substantial extension of the
delivery schedule, particularly where as here a considerable amount
of engineering had to be undertaken by the contractor, called for more
than merely asking the offerors to submit by the next day a final price
incorporating any impact in cost. The circumstances appear to call for
the Government to take the initiative in encouraging a price reduction
to reflect the delivery extension. We also believe that considerably
more time should have been granted the offerors to compute such
change. While there may have been significant reasons to award the
contract as quickly as possible, the single day granted seems totally
inconsistent with the magnitude of the recomputation or of the
7-month extension in the delivery schedule,

Admittedly, so far as concerns the equal treatment of proposers, we
note the absence of any indication in the record that your agency was
advised on June 5 or June 6 of a desire on the part of Wilcox or any
other proposer to negotiate a revised price based on a 15-month
delivery period. The record shows rather that the FAA was advised
by all proposers that a 15-month delivery would have no cost impact.
It is further reported that, at the time, neither Wilcox nor any other
proposer indicated any desire or need for an extension of time beyond
June 6 to compute the cost effect of the delivery extension. However,
as indicated above, we do not believe that any proposers could make
a meaningful decision within 24 hours as to the cost impact of the
7-month extension in delivery.

The last point raised by Wilcox is the alleged negotiation with ATIL
exclusively after the June 6 cut-off date. It appears that the multi-year
contract entered into with ATL resulted from actions taken after
Wilcox had submitted its price reduction offer on June 12. The admin-
istrative report states that ATL

-
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* * * was approached on June 12, 1969 and asked if it would accept, without
change in price, delivery, or delivery rate, a contract using the multiyear funding
technique. On receipt of an affirmative answer, the cancellation ceilings were
then established as well as agreement reached to include in any resulting con-
tract the necessary clauses relative to the multiyear technique.

The administrative justification for considering that this did not

constitute a reopening of negotiations is as follows:

The multiyear method of procurement was used because of a shortage of
funds which developed late in the procurement process. * * # There was no
prejudice to any other offeror since the change was entirely for the Government's
benefit (to permit extended funding), there was no advantage conferred on AIL,
and the substantive terms of AIL’s final proposal remained firm. As indicated
by Wilcox in its protest, it is true that two clauses were added to the contract,
however, these related only to the establishment of a limitation in price and
cancellation ceilings for a multi-year contract. It is to be noted that under FAA
procurement regulations, cancellation ceilings cannot be considered as an evalu-
ating factor in determining the recipient of an award.

We cannot agree with the administrative position on this point.
There can be no disputing the fact that the contract entered into with
AIL is different from its proposal of June 6, 1969. From a legal stand-
point, AIL now has a firm contract for only 53 units, not 99 units.
There has been added to the price for these units a contingency factor
which could increase the cost of the 53 units by as much as $569,575.
The statement that cancellation ceilings are not to be considered as
an evaluating factor in determining the recipient of a multi-year
award may be a valid observation in the situation to which it applies,
mainly, the evaluation of a single-year versus multi-year proposals sub-
mitted under a multi-year procurement. The cancellation ceiling under
a regular multi-year procurement is fixed in advance of solicitation
and obviously would have no application in the evaluation of multi-
year proposals only, since it would not affect the relative standing of
such proposals. However, this has no relevance to the present situation,
where only one multi-year proposal is being considered as an alterna-
tive to other proposals submitted on a different basis.

The basic question, in our opinion, is whether the changes in AIL’s
proposal of June 6 which were negotiated thereafter between AIL and
FAA were substantial enough to be considered a reopening of negotia-
tions with ATL. It is clear that there is a substantial difference
between a multi-year contract for 99 units with a firm commitment for
only 53 units, and a firm contract for all 99 units. The Government’s
potential liabilities are substantially different in each case.

The administrative position appears to rest principally on the fact,
which may be conceded, that the changes made were solely for the
benefit of the Government, from which it is argued that such changes
gave no advantage to AIL and did not prejudice any other offeror.
This argument ignores the fact that as long as negotiations are open
every proposer has a right to change his price for any reason whatever,
whether it be a consequence of the changes in the terms of the solici-
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tation or not. In this connection the record shows that Wilcox was
willing to offer a general price reduction. In our opinion, the dealings
with ATL after June 6 constituted a reopening of negotiations. Having
thus’ reopened negotiations with AIL, your agency was under an
obligation to reopen negotiations with other proposers within a com-
petitive range, which included Wilcox in view of the $450,000 price
reduction submitted on June 12th. See Federal Procurement Regula-
tion 1-3.805.

We are not unmindful of the urgency of the need for the systems
now under contract with AIL. Nor can we ignore the possible financial
consequences of a cancellation of the AIL contract. But for these
considerations it is our view that the contract with AIL should be
canceled, and further negotiations conducted with both Wilcox and
ATL. We believe an effort should be made by your agency, under your
authority to negotiate this procurement, to rectify the procedural
errors made, and to reach some agreement between yourselves, AIL,
and Wilcox which will best serve the interests of the Government in
securing the most expeditious and economical delivery of the systems
needed.

If such agreement cannot be reached, we request that you furnish
us an estimate of costs chargeable to the Government in the event of
cancellation of the ATIL contract both in whole and as to the 46 units
covered by the second year of the contract.

[ B-168177 ]

Military Personnel—Cadets, Midshipmen, Etc.—Disenrolled From
Service Academy—Status

A disenrolled service academy cadet or midshipman who returns home to await
reassignment to active duty as an enlisted man is entitled to active duty pay and
allowances from the date his separation is approved and his reassignment
orders are issued to the date he receives notification of the action, the cadet
or midshipman pursuant to 10 U.S8.C. 516 (b) “resumes his enlisted status” when
separated for any reason other than appointment as a commissioned officer or
for disability, and he is required to complete the period of service for which
he enlisted or for which he is obligated, unless sooner discharged. As the member
while at home awaiting orders will not be subsisted at Government expense, he
is entitled pursuant to 37 U.S.C. 402(d) to a bagic allowance for subsistence.

Pay—Active Duty—Effective Date—Cadets and Midshipmen Trans-
ferred to Reserve Component

A disenrolled service academy cadet or midshipman who while awaiting trans-
fer by the Secretary concerned under 10 U.S.C. 4348(b), 6959(b), and 9348(b) to
a Reserve component returns home is not entitled to pay and allowances until
he is required to comply with new active duty orders, as the transfer has the
effect of discharging the cadet or midshipman from his enlisted contract and,
therefore, the member is not in an active duty status for pay and allowances
purposes until he complies with his new orders.
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Pay—Active Duty—At Home Awaiting Orders—Disenrolled Cadets
and Midshipmen

The fact that several days elapsed between the time a Regular enlisted man of
the uniformed services reverted to that status pursuant to 10 U.8.C. 516(b)
upon termination from the Air Force Academy and the date he received his
active duty orders at his home in Los Angeles does not affect the member’s en-
titlement to pay and allowances as of the date of resuming Regular enlisted
status. If the member should, however, be transferred to active duty as a re-
gervist and ordered to Andrews Air Force Base in Maryland, his enlisted status
having terminated when disenrolled from the Academy, his right to pay and
allowances would commence on the day he departed from home by the means
of transportation authorized, and should the member’s orders reach him while
visiting in the vicinity of the Base, pay and allowances would commence on the
ordered reporting date.

To the Secretary of Defense, December 29, 1969:

Reference is made to letter dated October 18, 1969, from the Assist-
ant Secretary of Defense (Comptroller) requesting a decision on cer-
tain questions which have arisen in connection with pay and allow-
ance entitlements of cadets and midshipmen who are disenrolled from
a service academy and who are sent home awaiting reassignment or-
ders. There was enclosed copy of Committee Action No. 435 of the
Department of Defense Military Pay and Allowance Committee,
setting forth and discussing the several questions presented as follows:

Is a disenrolled service academy cadet or midshipman, who resumes a former
regular enlisted status while at home awaiting reassignment orders, entitled
to full pay and allowances effective the date following the date he is disenrolled?
If not, at what date would entitlement commence? Assuming entitlement to
basic pay what BAS rate, if any would apply?

Would the answer be the same if, instead of resuming a prior regular enlisted
grade, he was transferred to a reserve component and ordered to active duty?

It is stated in the Committee Action discussion that service academy
cadets and midshipmen appointed from the enlisted ranks are not re-
lieved from their service obligation and that if disenrolled for any
reason other than appointment as a commissioned officer or because of
physical disability, the individual resumes his enlisted status and
completes the period of obligated service, unless sooner discharged.
10U.S.C. 516.

It is pointed out that these cadets and midshipmen appointed direct-
ly from civilian life assume a 6-year military obligation (10 U.S.C.
651) and that if disenrolled prior to completing the course of instruc-
tion the cadet is subject to being transferred to the Reserve component
of his armed force and ordered to active duty for a period not to ex-
ceed 4 years. The statutory authority for taking such action is con-
tained in sections 4348(b) (Army), 6959(b) (Navy) and 9348(b)
(Air Force) of Title 10, United States Code. In implementing these
statutory provisions with respect to their applicability to cadets and
midshipmen appointed from a Regular or Reserve enlisted status,
paragraph V. A. 2 of Department of Defense Directive No. 1332.23
dated May 9, 1968, provides in part that the “completion or partial
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completion of service obligation required by prior enlistment in no
way exempts a separated cadet or midshipman from being transferred
to a Reserve component and ordered to active duty * * *.”

The Committee Action states that it is the Air Force policy to send a
cadet home while he is awaiting final approval of disenrollment, and
reassignment orders on active duty as an enlisted man. It is also stat,ed
that the cadet must assent to and agree to going on leave without pay
and that the individual continues in his cadet status while at home
until his separation is finally approved. The leave without pay status
seems to be in line with our decision reported at 46 Comp. Gen. 261
(1966) wherein it was held that a midshipman may, under proper
regulations and with his consent, be placed in a leave without pay
status pending approval of his resignation or discharge.

1t is stated that generally several days elapse from the date separa-
tion is approved and reassignment orders issued, and the date he re-
ceives notification of the action. During this period, it is stated, he is no
longer a cadet and neither can he report to or undertake the neces-
sary travel to his new unit of assignment. The Committee Action
states that some doubt exists concerning his entitlement to pay and
allowances during the period from date of separation to the date he
begins compliance with the reassignment orders.

Under the provisions of 10 U.S.C. 516(b), a cadet or midshipman,
who holds a Regular enlisted status and who is separated from the
service academy for any reason other than his appointment as a com-
missioned officer of a Regular or Reserve component of an armed force
or because of disability, “resumes his enlisted status,” and is required
to complete the period of service for which he was enlisted or for which
he has an obligation, unless sooner discharged.

Hence, when a former Regular enlisted man is notified of the ap-
proval of his separation as a cadet, he resumes his Regular enlisted
status and may be considered as again being on continuous active
duty (10 U.S.C. 3075 and 8075) so as to be entitled to active duty pay
and allowances beginning with the date following the date of notifica-
tion of his separation as a cadet (see Rule 3, Table 1-2-1, Department
of Defense Military Pay and Allowances Entitlements Manual). Since
a Regular member at home while awaiting reassignment orders gen-
erally is not being subsisted at Government expense, he is entitled to
a basic allowance for subsistence under 37 U.S.C. 402(d) at the rate
of $2.57 a day. The first question is answered accordingly.

With respect to the second question, unlike the situation contem-
plated by 10 U.S.C. 516(b), a cadet or midshipman who does not ful-
fill his agreement may be transferred by the Secretary concerned
under sections 4348(b) (Army), 6959(b) (Navy), and 9348(b) (Air
Force), of Title 10, to a Reserve component and ordered to active duty
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in that capacity. Since this would have the effect of discharging him
from his prior enlisted contract, the member would not be in an active
duty status for pay and allowances purposes until he is required to
comply with the new active duty orders. See 87 U.S.C. 204(b) and
Rule 7, Table 1-2-1, Department of Defense Military Pay and Al-
lowances Entitlements Manual. For this reason question 2 is answered
in the negative.

In addition, the Committee Action describes situations that can
exist in connection with the following questions:

A regular Air Force enlisted member stationed at Brooke Air Force Base,
San Antonio, Texas is appointed a cadet and assigned to the Air Force Academy,
Colorado Springs, Colorado. On 2 September this cadet goes to his home, Los
Angeles, California, in a leave without pay status, to await final approval of
disenrollment and reassignment orders to active duty as an enlisted man. His
separation as a cadet is approved on 10 September and on 15 September he
receives the orders, dated 15 September, assigning him to Andrews Air Force
Base, Maryland on PCS TPA with a reporting date of 0800 hours 22 September.
Would his pay and allowances be based on the allowable travel time from Los
Angeles to Andrews Air Force Base, or from Los Angeles to Andrews Air Force
Base not to exceed the allowable travel time from Colorado Springs to Andrews
Air Force Base. What would be the basis if he received the orders on 1¥ Sep-
tember while visiting in Baltimore, Maryland ? What if the reporting date were
0800 hours 19 September and the situations remained the same?

Would the answer change if, instead of resuming a prior regmlar enlisted
grade, the individual was transferred to a reserve component and ordered to
active duty? In this case he would have proceeded from his home, Los Angeles,
to the Air Force Academy as a cadet, but the other circumstances would have
been the same,

It appears that the person whose appointment as a cadet at the Air
Force Academy was terminated on September 10, resumed his Regular
enlisted status on September 11 and his entitlement to pay and allow-
ances commenced on that day. See the answer to the first question.
The time and place of receipt of the orders of September 15 wounld not
affect his right to pay and allowances in any way. It is assumed that
the questions asked did not relate to travel allowances,

If, instead of reverting to his Regular enlisted status, the person
concerned were transferred to a Reserve component and were ordered
to active duty at Andrews Air Force Base, his right to pay and allow-
ances would commence on the day he commenced travel from I.os
Angeles by the means of transportation authorized in his orders, as-
suming that the travel time involved would not exceed that contem-
plated by Rule 8, Table 1-2—4, Department of Defense Military Pay
and Allowances Entitlements Manual.

If the orders of September 15 were received by the Reserve member
concerned on September 18 while he was visiting in Baltimore and he
traveled from that place and reported for active duty at Andrews Air
Force Base on September 19 or September 22 as directed in such
orders, his right to pay and allowances would commence on the ordered

reporting date.
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OCTOBER, NOVEMBER, AND DECEMBER 1969

ABSENCES Page
Leaves of absence. (See Leaves of Absence)

ADMINISTRATIVE DETERMINATIONS

Assumptions

Bid principles

Although experience certificate requirement in brand name or equal
solicitation for complete electric generating plant was required to be
executed “by official of firm manufacturing equipment,” certificate
signed by official of successful bidder whose letterhead indicated that it is
distributor for one of two named brands specified in invitation is accept-
able in view of fact that standard package of both brand named manu-
facturers required “slight” modification to meet specifications, and even
though language used respecting modification accorded contracting
officer too much interpretive leeway for formally advertised procurement,
absence of appropriate standard did not inhibit full and free competition
required by 10 U.8.C. 2305(b). However, vagueness of language should
be eliminated in future procurements__ . _______ .. _________________. 274

ALLOWANCES
Military personnel
Dislocation allowance. (See Transportation, dependents, mili-
tary personnel, dislocation allowance)
Temporary lodging allowance
Military personnel. (See Station Allowances, military personnel,
temporary lodgings)
APPROPRIATIONS
Availability
Training
Interagency institutes
Financing of contract by Veterans Admin. (VA) for hospital admin-
istrators interagency institute with nongovernmental facility in Dist. of
Columbia, cost to be shared by other Federal agency members of Inter-
agency Committee, is precluded by sec. 307 of Pub. L. 90-550, which
prohibits use of monies appropriated in act to finance Interdepartmental
Boards, Commissions, Councils, Committees, or similar group activities
that otherwise would be financed under 31 U.8.C. 691, nor may authority
in sec. 601 of Economy Act be used to provide training, as some of agen-
cies of Committee are not enumerated in act. However, interagency
arrangement under training act (5 U.S.C. 4101-4118) that would provide
more effective or economical training would warrant VA contracting for
nongovernmental training facilities__ .. _ oo 305
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BIDDERS Page
Qualifications
“Actually engaged in business’ requirement
Mail delivery services.

Notwithstanding absence of adequate documentation to support that
corporate bidder awarded three star route contracts was “actually en-
gaged in business within the county in which part of the route lies or in
an adjoining county” as required by 39 U.S.C. 6420, in view of complex
problems encountered in qualifying corporate bidder, contracts may be
completed. Award of one contract was not without fundation as con-
tractor established business that subjected it to state laws and jurisdic-
tion within rule stated in 35 Comp. Gen. 411. However, other contracts
having been awarded on basis of postmaster certification and undocu-
mented evidence, criteria for meeting “actually engaged in business’
requirement should be established, and contracting officers informed
personal certifications do not qualify corporation to bid on star route
CODEPACES L e 385

Presence where bid acceptance time is limited

Requirement for presence of bidder principals to accept award, sign
contract, execute bonds and agree to furnish performance and payment
bonds within four hours of bid opening under invitation for demolition
work that provides for contract award within four hours of bid opening,
does not mean presence at bid opening, but merely to be present within
four hours of bid opening. Thereforz, low bidder who although not pre-
sent at bid opening complied with requirement was entitled to award,
for should he have failed to execute contract or furnish performance and
payment bonds, bid bond would have become operative under “firm-bid
rule” to effect that except for honest mistake, bid is irrevocable for rea-
sonable time after bid opening._ . - .. ... 395
Small business concerns. (See Contracts, awards, small business

concerns)

BIDS

Awards. (See Contracts, awards)
Brand name or equal. (Sce Contracts, specifications, restrictive,

particular make)
Competitive system

Bidder operations restricted

Procurement principles applying equally to surplus sales, contracting
officer has broad authority to reject all bids and readvertise sale and,
therefore, cancellation of sales invitation for disposal of surplus aireraft
careasses to be reduced to scrap aluminum, demilitarization and sweat-
ing of aireraft to be accomplished before removal from Air Force Base,
and readvertisement of aircraft to give purchaser option of either on-base
sweating or on-base demilitarization with off-base processing to alleviate
critical pollution problem—held secondary issue—was proper on basis
that to restrict bidder from computing bid price on using own facilities
to reduce carcasses to scrap when procedure was not necessary in Govt.’s
interest would be inimical to full and free competition contemplated by
40 U.S.C. 484, and that restriction was cogent and compelling reason to
justify rejection of all bids. o - oo ccmo oo oo e mcmeomeaan
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BIDS—Continued Page

Competitive system—Continued

Bidder operations restricted—Continued

In drafting specifications or invitations for bids that restrict applica-
tion of techniques, methods, or operations to single, or administratively
preferred process under which prospective contractors are required to
perform work, criteria for inclusion of restrictions is whether valid justi-
fication has been established for prohibiting bidders from basing their
bids on use of any customary methods of operation which in their con-
sidered judgment provide most economical means available to them,
thus resulting in highest return to Govt. Therefore, to restrict bidders
in disposal of surplus aircraft to on-base sweating in reduction of air-
craft to scrap when this procedure was not necessary to Govt.’s interest,
deprived bidders of full and free competition intended by 40 U.S.C. 484,
and cancellation and readvertising of sale was justified______________ 244

Brand name or equal procurement

Although experience certificate requirement in brand name or equal
solicitation for complete electric generating plant was required to be
executed ‘‘by official of firm manufacturing equipment,”’ certificate
signed by official of successful bidder whose letterhead indicated that it
is distributor for one of two named brands specified in invitation is accept-
able in view of fact that standard package of both brand named manu-
facturers required ‘‘slight’’ modification to meet specifications, and even
though language used respecting modification accorded contracting
officer too much interpretive leeway for formally advertised procurement,
absence of appropriate standard did not inhibit full and free competition
required by 10 U.8.C. 2305(b). However, vagueness of language should
be eliminated in future procurements__ ... __ . ___________.__________ 274

Invitation for bids that in soliciting brand name or equal sewer rod-
ding machine listed as essential characteristics nonoperational features
of machine that did not suggest machine’s primary function or its re-
quired level of performance is restrictive invitation, for bidders could
only determine equality of their products from listed characteristics of
brand name, whereas ‘“‘or equal” means to be acceptable, product need
only be capable of meeting same standard of performance as brand name.
It is not enough that invitation furnish essential characteristics of brand
name—now provided in sec. 1-1206.1(a) of Armed Services Procurement
Reg. in revision No. 3, June 30, 1969—and future invitations should
contain sufficient information for intelligent preparation of bids so as to
obtain maximum competition contemplated by 10 U.S.C. 2305(b) .. .. __ 347
Negotiated contracts. (See Contracts, negotiation, competition)
Prices below cost
Where bid price is competitive and bidder is assumed to know costs
involved and intended prices bid, there is no basis for conclusion that
performance of contract would be at loss. Anticipated loss in performance
of contract does not justify rejection of otherwise acceptable bid._._._ 311
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BIDS—Continued

Contracts, generally. (See Contracts)
Discarding all bids

Bidding irregularities

Disclosure by employee of contracting agency to prospective bidder
under invitation for stevedore and related services of information re-
lating to performance and cost data of incumbent contractor violated
par. 1-329.3(c)(4)(a) of Armed Services Procurement Reg., which
exempts certain information from public disclosure, and disclosure was
prejudicial to incumbent contractor’s competitive position in bidding
on new contract, and suspicion of favoritism having been created by
dismissal of employee, invitation should be canceled and readvertised to
avoid jeopardizing integrity of competitive system. Allegation infor-
mation could have been obtained or constructed from other sources is
negated by fact it was furnished by unauthorized source to prejudice of
other bidders, and resolicitation should include information considered
essential to intelligent bidding. . mmeeaaa-

Compelling reasons only

Cancellation of invitation for bids that contemplated l-year require-
ments type contract for motor vehicle repair parts and asked bidders to
quote discount from price lists included in invitation, or as alternative
to quote separate discounts on ‘“‘common parts” and “captive parts’”’
was not justified on basis that bids received could not be evaluated as
bidders were not required to commit themselves to any price lists prior
to bid opening, and that low bid offering 20 percent and 50 percent
discounts was unbalanced. Absent affirmative showing Govt.’s needs
could not be satisfied, there was no ‘‘compelling reason” within con-
templation of par. 2-404.1 of Armed Services Procurement Reg. for
discarding bids, and as bid unbalancing per se does not automatically
preclude award, low bid should be considered for award_._ . --.__--

Sale of surplus property
Procurement principles

Procurement principles applying equally to surplus sales, contracting
officer has broad authority to reject all bids and readvertise sale and,
therefore, cancellation of sales invitation for disposal of surplus aircraft
carcasses to be reduced to scrap aluminum, demilitarization and
sweating of aircraft to be accomplished before removal from Air Force
Base, and readvertisement of aireraft to give purchaser option of either
on-base sweating or on-base demilitarization with off-base processing to
alleviate critical pollution problem—held secondary issue-—was proper on
basis that to restrict bidder from computing bid price on using own
facilities to reduce carcasses to scrap when procedure was not necessary
in Govt.’s interest would be inimical to full and free competition con-
templated by 40 U.S.C. 484, and that restriction was cogent and com-
pelling reason to justify rejection of all bids..ccoceaeacocccmncmmann
Discounts

Unbalanced

Low bid to furnish motor vehicle repair parts that offered 20 percent
discount on “common parts” available from several sources and 50 per-
cent on “captive parts’’ procured from manufacturers or franchiged
dealers, is not unbalanced bid per se automatically precluding award to
bidder in absence of evidence discounts offered constituted irregularity

Pageo
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BIDS—Continued

Discounts—Continued

TUnbalanced—~Continued
that affected fair and competitive bidding and, therefore, low bid may be
considered for award. It is in best interest of Govt. through appropriate
invitation safeguards to discourage submission of unbalanced bids
baged on speculation as to which items are purchased in greater quanti-
ties, and contracting agency to eliminate problem in future will require
bidders to cite only one discount on both common and captive parts..

Upon unequivocal confirmation of apparent unbalanced low bid on
motor vehicle parts and accessories that offered discounts of 36 per-
cent on “‘common parts” and 60 percent on “captive parts,” acceptance
of bid was proper, for unbalanced bid is not automatically precluded
from consideration in absence of evidence of irregularity, and contracting
officer properly held that bidders who had failed to identify price lists
were bound by lists included in invitation, and that low bid was re-
sponsive, notwithstanding bidder did not have on hand at time of award,
all price lists to which committed under contract. Correction of mis-
labeled parts will be advantageous to Govt., without subverting con-
tract, and Govt. in keeping with spirit of contract, will not request part
by brand name to obtain higher discount. .. <o eo oo iiniaas
Evaluation

Discount provisions

Trade and prompt payment discounts

Bid offering 2 percent-20 days prompt payment discount and unidenti-
fied discount of 2.1 percent-10 days under non-set-aside portion of labor
surplus area invitation which provided that discount in excess of 2 per-
cent automatically would be considered trade discount was properly
evaluated as offering both 2 percent prompt payment discount and 2.1
percent trade discount for consideration as price reduction to make bid
low and eligible for contract award. Discount Limitation clause of
invitation intended for purpose of precluding bidders from offering
prompt payment discount in excess of normal trade practices in hope
Govt. would not earn it, is not within purview of par. 2-407.3(a) of
Armed Services Procurement Reg. establishing 20-day prompt pay-
ment discount minimum and, therefore, 2.1 percent 10-day discount
offered properly was converted to trade discount_ oo oo _

Method of evaluation defective, etc.

Evaluation factors uncertain

Evaluating proposal on mathematical basis applying detailed and
rigid requirements where solicitation for study of feasibility of auto-
mating Air Force operation was stated in broad, general terms and
offerors were not sufficiently informed of evaluation factors to be used
and relative weight to be attached to each, was not in accordance with
par. 3-501(b) of Armed Services Procurement Reg. that “Solicitations
shall contain information necessary to enable prospective offeror to
prepare proposal or quotation properly.” Appropriate action should be
taken in future procurements to assure that when mathematical formula
evaluation is to be used, offerors will be informed of major factors to
be considered and broad scheme of scori ng to be employed, and whether
or not numerical ratings are used, information should be furnished of
minimum evaluation standards and degree of importance to be accorded
to particular factors in relation to each otherameccccccccccccaacnacaen
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BIDS—Continued
Evaluation—Continued
Multi-year ». single-year procurements

Notwithstanding Air Force should have issued formal amendment
required by par. 2-208 of Armed Services Procurement Reg. for rack
chart referenced but omitted from invitation soliciting bids and sepa-
rate prices on first-year and multi-year requirements for multiplex
equipment used in complicated communications systems, and failed to
mail copy of chart calling for additional equipment for multi-year pro-
curement to low bidder on both aspects of procurement, Govt.’s best
interests requiring that award be made on basis of its multi-year re-
quirements, nonresponsive bid must be rejected, even though inad-
vertently copy of chart was not sent to low bidder, and, therefore,
there is no need to consider responsiveness of first-program year bid,
which did not comply with requirement for two sets of prices____..__._

Fact that invitation for bids on first-year and multi-year require-
ments for multiplex equipment used in complicated communications
systems did not call for uniform unit prices for each year of multi-year
program and did not contain criteria for comparison of first-year versus
multi-year requirements does not violate par. 1-322 of Armed Services
Procurement Reg. (ASPR), where because no two systems to be pro-
cured during multi-year period would have same unit price, Air Force
was authorized to deviate from ASPR multi-year procurement policy
on basis deviation would result in lower cost per unit and facilitate
standardization of equipment, and because it would not be feasible to
provide for one-year versus multi-year evaluation___________________

Negotiation

Factors other than price

Where request for proposals (RFP) contained “Standards for Evalu-
ation of Offers’ provision and adequate competition had been obtained,
contracting officer was not required to evaluate procurement on basis
of cost analysis provisions of 10 U.8.C. 2306(f) and par. 3-807.3 of
Armed Services Procurement Reg. which require consideration of faec-
tors other than price. Under criteria established by statute and im-
plementing regulation, submission of cost or pricing data and certifica-
tion thereof arises only in connection with changes or modification to
initial contract that exceed $100,000, and it is unreasonable to equate
RFP provision to ASPR definition of “cost analysis” to impose on con-
tracting officer duty not contemplated, and award to low offeror, deter-
mined to be responsible offeror, is held to be in best interest of Govt.__.

Samples

Fact that samples of fabric submitted with low bid on one of several
classes of furniture solicited met color, pattern, finish, and/or appear-
ance characteristics listed in invitation, but not composition require-
ments of fabric to be furnished and otherwise referenced in invitation,
does not require rejection of bid, where samples served purpose for
which they were intended—evaluation to determine compliance with
listed characteristics—and were not required to meet or be tested for
material conformity, and where record evidences that acceptable color
and other characteristics of submitted samples are available in fabric
to be furnished in performance of contract .. - -occeocooemcnmoooo
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BIDS—Continued Page

Failure to furnish something required. (See Contracts, speciffta—
tions, failure to furnish something required)

Mistakes
Actual or constructive knowledge

In absence of actual or constructive knowledge of alleged error, con-
tracting officer is not required to assume burden of examining every
bid or proposal for possible error and, therefore, contractor alleging
mistake after award in his proposal on ballistic nylon canopies that
was not apparent on its face, and where contracting officer had no con-
structive notice of error because there was only 14 percent difference
between proposals, and because he could have procured vinyl set of
blankets at lower price, is not entitled to price adjustment on basis
contracting officer could have discovered mistake by examining prior
procurements. It is unreasonable to hold contracting officer responsible
to determine that prices offered are improvident on factors that are
not ascertainable from bid or offer itself . ____ _ . ______ . . ____. 272
Multi-year

Amendment

Propriety

Notwithstanding Air Force should have issued formal amendment
required by par. 2-208 of Armed Services Procurement Reg. for rack
chart referenced but omitted from invitation soliciting bids and separate
prices on first-year and multi-year requirements for multiplex equip-
ment used in complicated communications systems, and failed to mail
copy of chart calling for additional equipment for multi-year procure-
ment to low bidder on both aspects of procurement, Govt.’s best in-
terests requiring that award be made on basis of its multi-year require-
ments, nonresponsive bid must be rejected, even though inadvertently
copy of chart was not sent to low bidder, and, therefore, there is no need
to consider responsiveness of first-program year bid, which did not com-
ply with requirement for two sets of prices. _ _ _ . __________._____.___ 257

Procedural deviations

Fact that invitation for bids on first-year and multi-year require-
ments for multiplex equipment used in complicated communications
systems did not call for uniform unit prices for each year of multi-year
program and did not contain criteria for comparison of first-year versus
multi-year requirements does not violate par. 1-322 of Armed Services
Procurement Reg. (ASPR), where because no two systems to be pro-
cured during multi-year period would have same unit price, Air Force
was authorized to deviate from ASPR multi-year procurement policy
on basis deviation would result in lower cost per unit and facilitate
standardization of equipment, and because it would not be feasible to
provide for one-year versus multi-year evaluation. ... _ . a_ .. ..ooo.__.o 257
Negotiated contracts. (See Contracts, negotiation)

Omissions
Invitation attachments

When bidder fails to return with bid all documents attached to invi-
tation, bid if submitted in form that acceptance of it creates valid and
binding contract will require bidder to perform in accordance with all
material terms and conditions of invitation. Therefore, notwithstanding
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BIDS—Continued

Omissiqns—Continued

Invitation attachments—Continued
failure of low bidder to return some of documents attached to invitation
for janitorial services that concerned where, when, and in what manner
services were to be performed, low bid may be considered responsive.
Standard Form 33 on which bid was submitted contained in ‘“‘offer’
provision, phrase “in compliance with the above,” a phrase that oper-
ated to incorporate by reference all invitation documents and, there-
fore, award to low bidder will bind him to perform in full accord with
conditions of referenced documents. Overrules any prior inconsistent
decisions _ - - e
Prices

Anticipated loss

Where bid price is competitive and bidder is assumed to know costs
involved and intended prices bid, there is no basis for conclusion that
performance of contract would be at loss. Anticipated loss in performance
of contract does not justify rejection of otherwise acceptable bid_.____

Reduction propriety
Discount evaluation

Bid offering 2 percent—20 days prompt payment discount and un-
identified discount of 2.1 percent—10 days under non-set-aside portion
of labor surplus area invitation which provided that discount in excess
of 2 percent automatically would be considered trade discount was
properly evaluated as offering both 2 percent prompt payment discount
and 2.1 percent trade discount for consideration as price reduction to
make bid low and eligible for contract award. Discount Limitation
clause of invitation intended for purpose of precluding bidders from
offering prompt payment discount in excess of normal trade practices
in hope Govt. would not earn it, is not within purview of par. 2~-407.3(a)
of Armed Services Procurement Reg. establishing 20-day prompt pay-
ment discount minimum and, therefore, 2.1 percent 10-day discount
offered properly was converted to trade discount_ . .. . __.._______

Qualified

All or none

Definite quantities

Low bid submitted on all or none basis under invitation reserving to
Govt. option to increase by 50 percent number of air conditioning units
solicited, and option to purchase both interim and long leadtime repair
parts for units was not qualified bid that eliminated Govt.’s option
reservations and award to bidder is valid. ‘All or none’’ condition only
indicated bidder’s unwillingness to accept award for less than definite
quantity stated in invitation and by this effort to protect itself from
possibility of award for lesser initial quantity pursuant to standard form
33A, and bidder did not intend to include option items on which Govt.
reserved right to make award at later time_ . ______________.__
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BIDS—Continued Page

Rejection

Questionable

Reevaluation of bid recommended

Decision by contracting agency to reject bid that as factual matter is
determined not to have met specifications, particularly if determination
involves highly technical or scientific factors which U.S. GAO is not
equipped to judge, although generally accepted without question, where
rejection of low bid submitted under invitation for completely integrated
closed-loop loading system is based on fact descriptive literature failed
to identify with bid items, rejection appears to be erroneous interpreta-
tion or application of standards required by invitation and it is sug-
gested, without undertaking to decide bid responsiveness, that bid
should be reevaluated, with consideration given to all available informa-~
tion concerning conformance of several items of equipment offered to

intent of specifications_ _ _ . ____ . e 377
Small business concerns. (Se¢ Contracts, awards, small business
concerns)
Specifications. (Se¢ Contracts, specifications)
Unbalanced
Evidence

Low bid to furnish motor vehicle repair parts that offered 20 percent
discount on ‘‘common parts’’ available from several sources and 50
percent on ‘‘captive parts’” procured from manufacturers or franchised
dealers, is not unbalanced bid per se automatically precluding award to
bidder in absence of evidence discounts offered constituted irregularity
that affected fair and competitive bidding and, therefore, low bid may
be considered for award. It is in best interest of Govt. through appropriate
invitation safeguards to discourage submission of unbalanced bids based
on speculation as to which items are purchased in greater quantities,
and contracting agency to eliminate problem in future will require
bidders to cite only one discount on both common and captive parts._.-. 330

Upon unequivocal confirmation of apparent unbalanced low bid on
motor vehicle parts and accessories that offered discounts of 36 percent
on “common parts”’ and 60 percent on ‘‘captive parts,” acceptance of
bid was proper, for unbalanced bid is not automatically precluded from
consideration in absence of evidence of irregularity, and contracting
officer properly held that bidders who had failed to identify price lists
were bound by lists included in invitation, and that low bid was respon-
sive, notwithstanding bidder did not have on hand at time of award, all
price lists to which committed under contract. Correction of mislabeled
parts will be advantageous to Govt., without subverting contract, and
Govt. in keeping with spirit of contract, will not request part by brand
name t0 obtain higher diseount.___ . _ ..o e emamae-

Not automatically precluded

Cancellation of invitation for bids that contemplated 1-year require-
ments type contract for motor vehicle repair parts and asked bidders
to quote discount from price lists included in invitation, or as alternative
to quote separate discounts on ‘“‘common parts’’ and ‘“captive parts’’
was not justified on basis that bids received could not be evaluated as
bidders were not required to commit themselves to any price lists prior
to bid opening, and that low bid offering 20 percent and 50 percent

335



Xvi INDEX DIGEST

BIDS—Continued
Unbalanced—~Continued

Not automatically precluded—Continued
discounts was unbalanced. Absent affirmative showing Govt.’s needs
could not be satisfied, there was no ‘‘compelling reason” within con-
templation of par. 2-404.1 of Armed Services Procurement Reg. for
discarding bids, and as bid unbalancing per se does not automatically
preclude award, low bid should be considered for award________.____..
Withdrawal

After opening

‘“Form-bid rule”

Requirement for presence of bidder principals to accept award, sign
contract, execute bonds and agree to furnish performance and payment
bonds within four hours of bid opening under invitation for demolition
work that provides for contract award within four hours of bid opening,
does not mean presence at bid opening, but merely to be present within
four hours of bid opening. Therefore, low bidder who although not present
at bid opening complied with requirement was entitled to award, for
should he have failed to execute contract or furnish performance and
payment bonds, bid bond would have become operative under *firm-bid
rule” to effect that except for honest mistake, bid is irrevocable for
reasonable time after bid opening______ . ___ .

BOARDS, COMMITTEES AND COMMISSIONS
Interagency participation

Training institutes

Financing of contract by Veterans Admin. (VA) for hospital ad-
ministrators interagency institute with nongovernmental facility in
Dist. of Columbia, cost to be shared by other Federal agency members
of Interagency Committee, is precluded by sec. 307 of Pub. L. 90-550,
which prohibits use of monies appropriated in act to finance Inter-
departmental Boards, Commissions, Councils, Committees, or similar
group activities that otherwise would be financed under 31 U.S.C. 691,
nor any authority in sec. 601 of Economy Act be used to provide train-
ing, as some of agencies of Committee are not enumerated in act. How-
ever, interagency arrangement under training act (5 U.S.C. 4101-4118)
that would provide more effective or economical training would warrant
VA contracting for nongovernmental training facilities_ .o - —oo -

COMPENSATION

Adjustment

Military duty to enforce the law

In implementing 5 U.S.C. 5519, providing for crediting amounts
received by Federal employee for service in aid of law enforcement as
member of Reserve component of Armed Forces or National Guard
under 5 U.S.C. 6323(c), gross amount of military pay received for day on
which employee is excused from civilian duty under sec. 6323(c) should
be deducted from civilian compensation for excused period, but military
pay received for days on which employee does not receive civilian con-
pensation need not be credited against civilian compensation received
during period of military service. Civilian service retirement contri-
butions should be computed on basis of civilian compensation due em-
ployee after military leave has been credited, and any tax questions are
for determination by Internal Revenue Serviceo.---c-n-mreac-=s=-=n=
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COMPENSATION—Continued

Adjustment—Continued

Military duty to enforce the law—~Continued

When Federal employee who as member of Reserve component of
Armed Forces or National Guard performs law enforcement duty pur-
suant to 5 U.S.C. 6323(c) is unable to furnish documented informa-
tion of military pay received for purpose of determining civilian com-
pensation entitlement, military pay information should be obtained
from military organization. If employee’s civilian compensation cannot
be adjusted to account for military pay credit before payment is made
to him, collection of gross amount of military pay may be made by
offset against subsequent civilian compensation he receives, orin cash____

Where military pay of Federal employee who as member of Reserve
component of Armed Forces or National Guard performs law enforce-
ment services pursuant to 5 U.S.C. 6323(c) exceeds his civilian com-
pensation entitlement, employee may retain his daily military pay to
extent it exceeds civilian compensation for any day or part of day on
which he is excused from civilian duty, absent requirement for for-
feiture of military pay in 5 U.8.C. 5519, which provides for crediting
amounts received for Reserve or National Guard duty. Retirement
and taxes are for deduction to extent of reduced civilian compensation,
if any, due employee, health and life insurance deductions should be
made to extent required by Civil Service Regs. when civilian compen-
sation due is not sufficient to cover all deductions
Double

Holding two positions

Prohibition

National Guard technician who when his technician position was
converted to Federal status under Pub. L. 90-486, resigned from part-
time postal position effective Dec. 31, 1968, as required by 5 U.S.C. 5533,
which prohibits an employee from receiving compensation from more
than one position for more than aggregate 40 hours work in one calendar
week, is regarded as separated from postal service and under 5 U.S.C.
5551, he is entitled to lump-sum leave payment. Sick leave to employee’s
credit at time of separation from postal service may be recredited to him
in his new Federal position, as provided by sec. 630.502(b)(1) of leave
regulations issued by Civil Service Commission._ . o.v oocaaooocao oo
International dateline crossings

Under rule that generally employee’s pay may not be increased or
decreased because of crossing international dateline, employee stationed
in Hawaii—3 time zones and 22 hours travel time difference away from
2-week temporary duty assignment in Wake Island, who departed Hono-
lulu Monday at 10:20 a.m. and arrived in Wake Island at 1:15 p.m. on
Tuesday properly was paid for 40 hours at regular pay, plus overtime,
for first week of his temporary assignment, but incident to second week
of assignment when he left Wake Island at 8:45 a.m. on Friday arriving
in Honolulu at 3:30 p.m. on Thursday, he should not have been excused
from work on Friday, and if he had been directed to work he would not
have been entitled to additional pay for that day - cceocceooooocee
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Military personnel. (See Pay)

Overtime
Employees performing law enforcement services

Overtime compensation employee would have earned had he not been
required to perform law enforcement services as member of Reserve
component of Armed Forces or National Guard is for payment to em-
ployee. 5 U.S.C. 6323(c) in authorizing 22 workdays of additional leave
in calendar year provides that compensation of employee granted sec.
6323 (c) leave shall not be reduced by reason of absence. - . .._____.___

CONTRACTS
Awards

Propriety

Upheld

Where award of new contract would cost Govt. substantially less
than continuing to procure motor vehicle parts and accessories under
existing contract by exercising contract option, determination by con-
tracting officer not to exercise option and to award new contract to other
than incumbent contractor prior to resolution of its protest filed with
U.S. GAO was within authority granted under par. 2-407.9(b) (2) and
(3) of Armed Services Procurement Reg., prescribing criteria for making
award prior to determination on preaward protest, and par. 1-1503(c)
of regulation, providing criteria for exercise of options. . . ____.._.._.-.
- Small business concerns

Award prior to resolution of size protest

Award of refuse collection contract under small business set-aside
for urgently needed services prior to resolution of size protest by Small
Business Administration (SBA) within 10 working days after receipt
of protest that is prescribed by par. 1-703(b)(1) of Armed Services
Procurement Reg. does not affect validity of contract. Contracting
officer under regulation upon expiration of 10 working days was author-
ized to presume questioned bidder to be small business concern, eligible
for contract award, having complied with requirements to ascertain when
to expect size decision from SBA, and determine that further delay in
awarding contract would be disadvantageous to Govt. Even though
ultimately it is determined contractor is not small business concern,
contract awarded in good faith is not void ab ¢nitio but voidable at
at Govt’s. option_ _ . __ e eece——aa-

Construction contracts

Authority of Small Business Administration pursuant to sec. 8(a)
of Small Business Act (15 U.S.C. 637(a)) to enter into contracts with
Govt. agencies and officers having procurement powers to furnigh
articles, equipment, supplies, or materials, and to subcontract prime
contracts to small business concerns, 4s well as authority in sec. 15 to
make direct contract awards, may be extended to construction contraets
under expanded interpretation of parenthetical phrase ‘‘including but
not limited to contracts for maintenance, repair, and construction”
appearing in sec. 2(a), providing for placement of fair proportion of total
purchases and contracts for property and services for Govt. with small
business enterprises, thus carrying out intent of Congress that small
business concerns obtain fair proportion of all types of Govt. contracts_ .-
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CONTRACTS—Continued Page
Awards—Continued
Small business concerns—Continued
Erroneous award
Ab tnitio v. voidable

Contract awarded on basis of bidder’s good faith self-certification that
it is small business concern, which status subsequently determined
erroneous, is not void ab tnitio, but is voidable at option of Govt______.___ 369
Subcontracting authority

Where expanded interpretation of statute will accomplish beneficial
results, serve purpose for which statute was enacted, is necessary inci-
dental to power or right, or is established custom, usage or practice,
maxim forming basis for inference that all omissions were intended will be
refuted. Therefore, it is necessary to give cxpanded statutory construction
to parenthetical phrase “including but not limited to contracts for
maintenance, repair, and construction” appearing in sec. 2(a) of Small
Business Act to include construction contracts in administration of sub-
tracting authority in sec. 8(a) and direct contract authority in sec. 15, in
order to carry out congressional intent that small business concerns ob-
tain fair proportion of all types of Govt. contraets__.__________________ 219

Bids. (See Bids)
Incorporation of terms by reference

When bidder fails to return with bid all documents attached to invita~-
tion, bid if submitted in form that acceptance of it creates valid and
binding contract will require bidder to perform in accordance with all
material terms and conditions of invitation. Therefore, notwithstanding
failure of low bidder to return some of documents attached to invitation
for janitorial services that concerned where, when, and in what manner
services were to be performed, low bid may be considered responsive.
Standard Form 33 on which bid was submitted contained in “offer’’ provi-
sion, phrase ‘“in compliance with the above,” a phrase that operated to
incorporate by reference all invitation documents and, therefore, award
to low bidder will bind him to perform in full accord with conditions of
referenced documents. Overrules any prior inconsistent decisions_.____ 289
Mistakes

Actual or constructive notice

In absence of actual or constructive knowledge of alleged error, con-
tracting officer is not required to assume burden of examining every bid
or proposal for possible error and, therefore, contractor alleging mistake
after award in his proposal on ballistic nylon canopies that was not ap-
parent on its face, and where contracting officer had no constructive
notice of error because there was only 14 percent difference between
proposals, and because he could have procured vinyl set of blankets at
lower price, is not entitled to price adjustment on basis contracting officer
could have discovered mistake by examining prior procurements. It is
unreasonable to hold contracting officer responsible to determine that
prices offered are improvident on factors that are not ascertainable from
bid or offer itseM__ _____ .. e 272
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CONTRACTS—Continued

Negotiation

Changes, etc.

Written amendment required

Failure to issue written amendment required by secs. 2-3.507(a) und
1-3.805-1(d) of Federal Procurement Regs. for changes in delivery
schedule of negotiated procurement and %ime for submission of final
proposals that were instead telephoned to offerors, and continued
negotiation after cut-off date with low offeror under original request for
proposals that led to award of multi-year contract which was not con-
templated under original solicitation —funding problem having subse-
quently developed—are procedural errors that oblige Govt. to reopen
negotiations. If errors cannot be rectified by agreement with successful
contractor and offeror within competitive range whose price reduction
was considered to have been submitted late, U.S. GAO should be
furnished with estimate of costs chargeable t¢ Govt. in event of con-
tract cancellation. ______________ L _.___..
. Competition

Competitive range formula

To categorize 13 technically acceptable proposals to study develop-
ment of fire detention system for manned spacecraft by declining degrees
of acceptability—‘‘significantly superior,” and only group considered to
be within competitive range for discussion required by 16 U.S.C. 2304(g),
even though discussions seem to have been in order for next group
classified as ‘‘technically acceptable,” and lasi two groups classified
“not apparently adequate for operational spacecraft use,”” and “mar-
ginally acceptable’’—diluted usual meaning of word ‘“‘acceptable” to
point of meaningless, and further complicated and made uncertain
extent of “competitive range.” Use of misleading classifications should
be avoided, and written or oral discussions contemplated by 10 U.S.C.
2304(g) conducted with all offerors submitting proposals within competi-

Evaluation factors
Propriety of evaluation

Evaluating proposal on mathematical basis applying detailed and
rigid requirements where solicitation for study of feasibility of auto-
mating Air Force operation was stated in broad, general terms and offerors
were not sufficiently informed of evaluation factors to be used and rela-
tive weight to be attached to each, was not in accordance with par.
3-501(b) of ArmedServices Procurement Reg. that ‘“Solicitations shall con-
tain information necessary to enable prospective offeror to prepare pro-
posal or quotation properly.” Appropriate action should be taken in
future procurements to assure that when mathematical formula evalua-
tion is to be used, offerors will be informed of major factors to be consid-
ered and broad scheme of scoring to be employed, and whether or not
numerical ratings are used, information should be furnished of minimum
evaluation standards and degree of importance to be accorded to partic-
ular factors in relation to each other.._____ . ____ oo

Where request for proposals (RFP) contained ‘‘Standards for Evalua-
tion of Offers” provision and adequate competition had been obtained,
contracting officer was not required to evaluate procurement on basis of
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CONTRACTS—Continued Page
Negotiation—Continued
Evaluation factors—Continued
Propriety of evaluation—Continued
cost analysis provisions of 10 U.S.C. 2306(f) and par. 3-807.3 of Armed
Services Procurement Reg. which require consideration of factors other
than price. Under criteria established by statute and implementing
regulation, submission of cost or pricing data and certification thereof
arises only in connection with changes or modification to initial contract
that exceed $100,000, and it is unreasonable to equate RFP provision to
ASPR definition of ‘‘cost analysis’’ to impose on contracting officer duty
not contemplated, and award to low offeror, determined to be responsible
offeror, is held to be in best interest of Govt__________._______________ 295

Protests

Award approved

Prior to resolution of protest

Where award of new contract would cost Govt. substantially less than
continuing to procure motor vehicle parts and accessories under existing
contract by exercising contract option, determination by contracting
officer not to exercise option and to award new contract to other than
incumbent contractor prior to resolution of its protest filed with U.S.
GAO was within authority granted under par. 2-407.9(b)(2) and (3) of
Armed Services Procurement Reg., prescribing criteria for making
award prior to determination on preaward protest, and par. 1-1505(c) of
regulation, providing criteria for exercise of options.____.____________ 335

Qualified products. (Se¢e Contracts, specifications, qualified prod-

ucts)
Sales. (See Sales)
Samples. (See Contracts, specifications, samples)
Small business concerns awards. (See Contracts, awards, small

business concerns)
Specifications

Adequacy

Vagueness of language

Although experience certificate requirement in brand name or equal
solicitation for complete electric generating plant was required to be
executed ‘‘by official of firm manufacturing equipment,’”’ certificate
signed by official of successful bidder whose letterhead indicated that it is
distributor for one of two named brands specified in invitation is accept-
able in view of fact that standard package of both brand named manu-
facturers required ‘‘slight’’ modification to meet specifications, and even
though language used respecting modification accorded contracting officer
too much interpretive leeway for formally advertised procurement,
absence of appropriate standard did not inhibit full and free competition
required by 10 U.S.C. 2305(b). However, vagueness of language should
be eliminated in future procurements.____ .. _ o oo ____ 274

Bidder’s presence requirement

Requirement for presence of bidder principals to accept award, sign
contract, execute bonds and agree to furnish performance and payment
bonds within four hours of bid opening under invitation for demolition
work that provides for contract award within four hours of bid opening,
does not mean presence at bid opening, but merely to be present within
four hours of bid opening. Therefore, low bidder who although not
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CONTRACTS—Continued Page
Specifications—Continued
Bidder’s presence requirement—Continued
present at bid opening complied with requirement was entitled to award,
for should he have failed to execute contract or furnish performance
and payment bonds, bid bond would have become operative under “firm-
bid rule” to effect that except for honest mistake, bid is irrevocable for
reasonable time after bid opening._ ________ ________________________. 395
Brand name or equal. (Se¢ Contracts, specifications, restrictive,
particular make).
Changes, revisions, etc.
Amendment requirement
Notwithstanding Air Force should bave issued formal amendment
required by par. 2-208 of Armed Services Procurement Reg. for rack
chart referenced but omitted from invitation soliciting bids and separate
prices on first-year and multi-year requirements for multiplex equipment
used in complicated communications systems, and failed to mail copy of
chart calling for additional equipment for multi-year procurement to
low bidder on both aspects of procurement, Govt.’s best interests
requiring that award be made on basis of its multi-year requirements,
nonresponsive bid must be rejected, even though inadvertently copy
of chart was not sent to low bidder, and, therefore, there is no need to
consider responsiveness of first-program year bid, which did not comply
with requirement for two sets of prices_ . _ ... o oo . . 257
Conformability of equipment, etc., offered
Administrative determination conclusiveness
Bid reevaluation recommended

Decision by contracting agency to reject bid that as factual matter is
determined not to have met specifications, particularly if determination
involves highly technical or scientific factors which U.S. GAO is not
equipped to judge, although generally accepted without question, where
rejection of low bid submitted under invitation for completely integrated
closed-loop loading system is based on fact descriptive literature failed to
identify with bid items, rejection appears to be erroneous interpretation
or application of standards required by invitation and it is suggested,
without undertaking to decide bid responsiveness, that bid should be
reevaluated, with consideration given to all available information con-
cerning conformance of several items of equipment offered to intent of
SPeCIfications. .. o e e e ——————————— 377

Defective

Corrective action recommended

Use of brand name or equal method of solicitation to permit possible
suppliers to understand concept of completely packaged power plant as
currently supplied by two named brands where technical requirements of
Govt. were described in detail cannot be justified under par. 1-1206.1(a)
of Armed Services Procurement Reg., which provides that ‘‘this technique
should be used only when adequate specification or more detailed
description cannot feasibly be made available by means other than reverse
engineering in time for procurement under consideration,” and specifica~
tion used in solicitation should be carefully reviewed to determine its

technical adequacy insofar as brand name or equal procurement is -
-— 4
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CONTRACTS—Continued Page
Specifications—Continued
Descriptive data
Unnecessary

Although failure to comply with descriptive information requirement
when it is needed for bid evaluation is basis for bid rejection, low bid that
did not furnish required furniture dimensions that are not essential to
evaluation process is responsive bid and may be considered for award, for
notwithstanding omission, contractor will be required to meet minimum
specifications. Even if bid exceeded minimum dimensional requirements
there would be no basis for rejecting bid, unless variations offered changed
general description of item. However, invitations should not solicit unnec-
essary information in absence of legitimate justification.___ ___._._.____ 311

Bids under invitation for packaged air compressor plant and air dryer
that failed to furnish sufficient descriptive literature information for bid
evaluation purposes, or to submit literature, should not have been
rejected where descriptive literature clause was included without justifica-
tion required by sec. 1-2.202-5(c) of the Federal Procurement Regs. for
bid evaluation purposes only, and where there appears no need for
literature as specifications were sufficiently detailed, leaving no per-
formance characteristics for bidder to describe, and furnished no stand-
ards for evaluation of design, materials, or components. Future invita-
tions that include descriptive literature clause should advise bidders
with particularity both as to extent of detail required and purpose
literature is expected to serve___ ___ . _aa-- 398

Deviations
Bidder’s presence at bid opening

Failure of bidder to be present at bid opening if required by invita-
tion is not deviation that affects price, quantity, or quality of work to
be performed, and, therefore, requirement would be one for benefit
of Govt. and not bidder__ . _ e e cmcaccmmm—na 395

Failure to furnish something required

Information
Invitation to bid attachments

When bidder fails to return with bid all documents attached to invita-
tion, bid if submitted in form that acceptance of it creates valid and
binding contract will require bidder to perform in accordance with all
material terms and conditions of invitation. Therefore, notwithstanding
failure of low bidder to return some of documents attached to invitation
for janitorial services that concerned where, when, and in what manner
services were to be performed, low bid may be considered responsive.
Standard Form 33 on which bid was submitted contained in ‘‘offer”
provision, phrase “in compliance with the above,” a phrase that operated
to incorporate by reference all invitation documents and, therefore,
award to low bidder will bind him to perform in full accord with condi-
tions of referenced documents. Overrules any prior inconsistent decisions. 289

Multi-year procurements

Procedural deviations

Fact that invitation for bids on first-year and multi-year requirements
for multiplex equipment used in complicated communications systems
did not call for uniform unit prices for each year of multi-year program
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CONTRACTS—Continued Page
Specifications—Continued
Multi-year procurements—Continued
Procedural deviations—Continued
and did not contain criteria for comparison of first-year versus multi-
year requirements does not violate par. 1-322 of Armed Services Pro-
curement Reg. (ASPR), where because no two systems to be procured
during multi-year period would have same unit price, Air Force was
authorized to deviate from ASPR multi-year procurement policy on
basis deviation would result in lower cost per unit and facilitate standard-
ization of equipment, and because it would not be feasible to provide
for one-year versus multi-year evaluation_____________ __________.__. 257

Qualified products
Changes in machinery, product, etc.

Placement of manufacturer’s name on Qualified Products List in-
dicates ability to manufacture particular product according to certain
specifications, even though qualification of product is not relied on or
used as substitute for strict compliance with specifications of particular
contract, notwithstanding contract specifications are same as those used
in qualification tests, and entitles manufacturer to submit bids or
proposals until its name is removed from list or requalification of prod-
uct is required. Therefore, fact qualification of tow target honeycombs,
critical components of aerial gunnery tow targets being procured, and
production item were dissimilar did not disqualify low offeror from
submitting proposal and receiving award. However, should qualifica-
tion product be misrepresented, corrective administrative action could
result in manufacturer being removed from Qualified Products List
or placed on Debarred Bidders List__ __ . __ . oo ____.___. 224

Restrictive
Particular make
Invitation sufficiency

Invitation for bids that in soliciting brand name or equal sewer
rodding machine listed as essential characteristics nonoperational
features of machine that did not suggest machine’s primary function
or its required level of performance is restrictive invitation, for bidders
could only determine equality of their products from listed character-
istics of brand name, whereas ‘“‘or equal’”’ means to be acceptable,
product need only be capable of meeting same standard of performance
as brand name. It is not enough that invitation furnish essential charac-
teristics of brand name—now provided in sec. 1-1206.1(a) of Armed
Services Procurement Reg. in revision No. 3, June 30, 1969—and future
invitations should contain sufficient information for intelligent prepara-
tion of bids so as to obtain maximum competition contemplated by
10 T.8.C. 2305(b) - e oo e oo eem e 347

Modification of brand name

Although experience certificate requirement in brand name or equal
solicitation for complete electric generating plant was required to be
executed ‘‘by official of firm manufacturing equipment,” certificate
signed by official of successful bidder whose letterhead indicated that
it is distributor for one of two named brands specified in invitation is
acceptable in view of fact that standard package of both brand named
manufacturers required “slight’’ modification to meet specifications, and
even though language used respecting modification accorded contracting
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CONTRACTS—Continued Page
Specifications—Continued
Restrictive—Continued
Particular make—Continued
Modification of brand name—Continued
officer too much interpretive leeway for formally advertised procure-
ment, absence of appropriate standard did not inhibit full and free
competition required by 10 U.S.C. 2305(b). However, vagueness of
language should be eliminated in future procurements________________ 274

Salient characteristics

Criteria established for experience certificate under invitation for
complete electric generating plant that contained brand name or equal
clause to permit bidders to understand concept of completely packaged
plants of two named brands, but which did not indicate relationship
between brand names and acceptable equivalent, failed to satisfy salient
characteristics requirement of par. 1-1206.2(b) of Armed Services
Procurement Reg., and notwithstanding industry may have understood
Govt.’s needs, procurement would be canceled had performance not
reached advanced stage. Brand name or equal description should be
used only where needs of Govt. cannot be adequately described, and
when used salient characteristics should be identified with clarity and
Pprecision . _ . 274

Use limited to unavailability of adequate specifications

Use of brand name or equal method of solicitation to permit possible
suppliers to understand concept of completely packaged power plant
as currently supplied by two named brands where technical require-
ments of Govt. were described in detail cannot be justified under par.
1-1206.1(a) of Armed Services Procurement Reg., which provides that
“this technique should be used only when adequate specification or
more detailed description cannot feasibly be made available by means
other than reverse engineering in time for procurement under considera-
tion,”” and specification used in solicitation should be carefully reviewed
to determine its technical adequacy insofar as brand name or equal
procurement is concerned..__ ___________________ o _._ 274

Techniques, methods, or operations restricted

In drafting specifications or invitations for bids that restrict applica-
tion of techniques, methods, or operations to single, or administratively
preferred process under which prospective contractors are required
to perform work, criteria for inclusion of restrictions is whether valid
justification has been established for prohibiting bidders from basing
their bids on use of any customary methods of operation which in their
considered judgment provide most economical means available to them,
thus resulting in highest return to Govt. Therefore, to restrict bidders
in disposal of surplus aircraft to on-base sweating in reduction of air-
craft to scrap when this procedure was not necessary to Govt.’s interest,
deprived bidders of full and free competition intended by 40 U.S.C.
484, and cancellation and readvertising of sale was justified_.__._._____ 244

Samples.

Adequacy

Fact that samples of fabric submitted with low bid on one of several
classes of furniture solicited met color, pattern, finish, and/or appearance
characteristics listed in invitation, but not composition requirements

402-984 O - 70 - 6
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CONTRACTS—Continued Page

Specifications—Continued

Samples—Continued

Adequacy—Continued

of fabric to be furnished and otherwise referenced in invitation, does
not require rejection of bid, where samples served purpose for which
they were intended—evaluation to determine compliance with listed
characteristics—and were not required to meet or be tested for material
conformity, and where record evidences that acceptable color and other
characteristics of submitted samples are available in fabrie to be furnished
in performance of contraet.___________________________________.__ 311
Training

Interagency participation

Authority

Financing of contract by Veterans Admin. (VA) for hospital adminis-
trators interagéncy institute with nongovernmental facility in Dist. of
Columbia, cost to be share by other Federal agency members of Inter-
agency Committee, is precluded by sec. 307 of Pub. L. 90-550, which
prohibits use of monies appropriated in act to finance Interdepartmental
Boards, Commissions, Councils, Committees, or similar group activities
that otherwise would be financed under 31 U.S.C. 691, nor may authority
in sec. 601 of Economy Act be used to provide training, as some of
agencies of Committee are not enumerated in act. However, interagency
arrangement under training act (5 U.S.C. 4101-4118) that would pro-
vide more effective or economical training would warrant VA contracting
for nongovernmental training facilities. - __ .. oL ooaa- 305

COURTS

Judgments, decrees, etc. .

Acceptance as precedent by Geeneral Accounting Office

Berkey v. United States

Temporary suspension of determination in 47 Comp. Gen. 25 to follow
Berkey v. 17.8., 176 Ct. Cl. 1, holding that retired pay withheld under 38
U.8.C. 3203(a)(1) from incompetent veteran who died while receiving
care in Veterans Admin. Hospital is payable to “immediate family’’ of
deceased veteran, to await outcome of similar legal issue in Lorimer case,
USDC CA No. 206-67, respecting persons considered eligible to receive
payment, is removed, court in Lorimer case viewing Berkey case as not
applicable to relatives more remotely related to decedent than wife,
children, or dependent parents, and distribution of withheld retired pay
may now be made on basis of Berkey case to persons referenced in Lori-
mer case, 40 Comp. Gen. 666; 43 <d. 39; 47 ¢d. 25, modified. .- .o —___ 315

Jurors

Government employees

Granting of court leave

Substitute employees of postal service, whether career or temporary,
who are compensated at hourly rate and have no established work
schedules, hold appointments that are viewed as being similar to ap-
pointments on intermittent ‘when-actually-employed’” basis, even
though some substitutes may work average of 40 or more hours per week
and, therefore, granting of court leave for performance of jury duty
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COURTS—Continued

Jurors—Continued

Government employees—Continuned
Qranting of court leave—Continued

authorized under 5 U.S.C. 6322 may not be extended to substitute em-

ployees of postal service without specific statutory authority extending

benefits of sec. 6322 to them . _ .. e ___
DEBT COLLECTIONS

Waiver

Known v. after determined overpayments

Advance collection of excess costs to ship household goods of separated
members of uniformed services, excess costs that arise when shipments
congist of more than one lot, and authorized distance and/or weight
allowance prescribed by par. M8003 of Joint Travel Regs. are exceeded,
may not be waived for excess costs of $10 or less, for in absence of statu-
tory authority, waiver would authorize known overpayment. Waiver
authority in Title 4 of GAO Policy and Procedures Manual, sec. 55.3,
and sec. 3(b) of Federal Claims Collection Act of 1966, that recognizes
diminishing returns beyond which further collection efforts are not justi-
fied, relates to after determined overpayments. However, uniform regula-
tions may issue to discontinue collection of small excess cost amounts
discovered after shipment, where cost of collection would exceed debt._.

DECEDENTS’ ESTATES

Pay, ete., due military personnel

Amounts withheld from hospitalized veterans

Retired pay v. pensions, ete.
Insane and incompetent members

Retired pay waived under 38 U.S.C. 3105 in favor of disability com-
pensation by incompetent veteran although no longer considered for-
feited pursuant to 38 U.S.C. 3203(b)(1) upon veteran's death while re-
ceiving care in Veterans Admin. Hospital in view of Berkey v. U.8., 176
Ct. CL 1, is not payable to brother, half brother and half sister of dece-
dent who had been domiciled in Illinois, as Berkey case is not considered
applicable to relatives more remotely related to decedent veteran than
wife, children, or dependent parents. However, retired pay that was not
subject to withholding pursuant to 10 U.8.C. 2771 may be paid to claim-
ants, rules of descent and distribution in State of Illinois making no dis-
tinction between whole and half blood brothers and sisters.._ .- ... --

DEPARTMENTS AND ESTABLISHMENTS

Administrative determinations. (Se¢ Administrative Determina-

tions)
Interagency participation

Boards, committees, and commissions. (See

Boards, Committees and Commissions, interagency par-
ticipation)

Services between

Educational programs

Financing of contract by Veterans Admin. (VA) for hospital adminis-
trators interagency institute with nongovernmental facility in Dist. of
Columbia, cost to be shared by other Federal agency members of Inter-
agency Committee, is preciuded by sec. 307 of Pub. L. 90-550, which
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DEPARTMENTS AND ESTABLISHMENTS—Continued
Services between—Continued
Educational programs—Continued

prohibits use of monies appropriated in act to finance Interdepartmental
Boards, Commissions, Councils, Committees, or similar group activities
that otherwise would be financed under 31 U.8.C. 691, nor may authority
in seec. 601 of Economy Act be used to provide training, as some of
agencies of Committee are not enumerated in act. However, interagency
arrangement under training act (5 U.S.C. 4101-4118) that would pro-
vide more effective or economical training would warrant VA contracting
for nongovernmental training facilities_._._.__________________._.__.
DISTRICT OF COLUMBIA
Leases, concessions, rental agreements, etc.
Prior appropriation necessity

Veterans Admin. (VA) in contracting for Hospital Administrators
Institutes in nongovernmental facilities located in Dist. of Columbia
(D.C.) may not have contractor procure room accommodations in D.C.
for live-in-participants attending Institutes, 40 U.S.C. 34 restricting
rental of space in D.C. for purposes of Govt., in absence of express ap-
propriation. VA appropriations do not provide for rental of space in
D.C. and VA may not avoid leasing restriction by inclusion of cost re-
imbursement type provision in contract. However, hotel services and
facilities outside D.C. may be procured as necessary training expenses
and furnished in kind to trainees in travel status, and appropriate reduc-
tion made in per diem payable_ _ ___ ____ .-

Incident to Veterans Admin. contract for Interagency Hospital
Administrators Institutes in nongovernmental facilities in Dist. of Col-
umbia, room accommodations other than in District may be procured
and furnished on reimbursable basis to officers of military departments
whose official duty station is Washington metropolitan area, as appro-
priations chargeable with expenditures provide funds for training ex-
penses of members of military services and commissioned officers of
Public Health Service. . oo e oo

DOCUMENTS
Incorporation by reference
Contracts. (See Contracts, incorporation of terms by reference)
EVIDENCE
Sufficiency
Unsupported statements

Notwithstanding absence of adequate documentation to support that
corporate bidder awarded three star route contracts was “actually en-
gaged in business within the county in which part of the route lies or in an
adjoining county”’ as required by 39 U.S.C. 6420, in view of complex
problems encountered in qualifying corporate bidder, contracts may be
completed. Award of one contract was not without foundation as con-
tractor established business that subjected it to state laws and jurisdic-
tion within rule stated in 35 Comp. Gen. 411. However, other contracts
having been awarded on basis of postmaster certification and undocu-
mented evidence, criteria for meeting ‘“‘actually engaged in business’
requirement should be established, and contracting officers informed
personal certifications do not qualify corporation to bid on star route
CODEIACHS e o e e e ;e cmeememmmemmm———cmmem—mee—————
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FORMS . Page
Standard forms
33
“In compliance with above’’ effect

When bidder fails to return with bid all documents attached to invi-
tation, bid if submitted in form that acceptance of it creates valid and
binding contract will require bidder to perform in accordance with all
material terms and conditions of invitation. Therefore, notwithstanding
failure of low bidder to return some of documents attached to invitation
for janitorial services that concerned where, when, and in what manner
services were to be performed, low bid may be considered responsive.
Standard Form 33 on which bid was submitted contained in “‘offer’’
provision, phrase “in compliance with the above,” a phrase that op-
erated to incorporate by reference all invitation documents and, therefore,
award to low bidder will bind him to perform in full accord with
conditions of reference documents. Overrules any prior inconsistent
decisions _ o e 289

INSANE AND INCOMPETENTS

Military personnel

Hospitalization, etc., in veterans facilities

Retired pay disposition

Temporary suspension of determination in 47 Comp. Gen. 25 to follow
Berkey v. U.8., 176 Ct. Cl. 1, holding that retired pay withheld under 38
U.S.C. 3203(a)(1) from incompetent veteran who died while receiving
care in Veterans Admin. Hospital is payable to “immediate family”’ of de-
ceased veteran, to await outcome of similar legal issue in Lorimer case,
USDC CA No. 206-67, respecting persons considered eligible to receive
payment, is removed, court in Lor¢mer case viewing Berkey case as not
applicable to relatives more remotely related to decedent than wife,
children, or dependent parents, and distribution of withheld retired pay
may now be made on basis of Berkey case to persons referenced in
Lorimer case. 40 Comp. Gen. 666; 43 7d. 39; 47 7d. 25, modified._______ 315

Retired pay waived under 38 U.S.C. 3105 in favor of disability com-
pensation by incompetent veteran although no longer considered for-
feited pursuant to 38 U.S.C. 3203(b)(1) upon veteran’s death while
receiving care in Veterans Admin. Hospital in view of Berkey v. U.S., 176
Ct. Cl. 1, is not payable to brother, half brother and half sister of decedent
who had been domiciled in Illinois, as Berkey case is not considered ap-
plicable to relatives more remotely related to decedent veteran than
wife, children, or dependent parents. However, retired pay that was not
subject to withholding pursuant to 10 U.S.C. 2771 may be paid to
claimants, rules of descent and distribution in State of Illinois making
no distinction between whole and half blood brothers and sisters.___.._ 315

LEASES

District of Columbia. (Se¢ District of Columbia, leases, concessions,

rental agreements, etc.)
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LEAVES OF ABSENCE

Administrative leave

Activity in the public interest

When Federal employee who as member of Reserve component of
Armed Forces or National Guard performs law enforcement services for
State or Dist. of Columbia exhausts 22 days of additional leave pro-
vided under sec. 5 U.S.C. 6323(c), he may not be granted administrative
leave. Discretionary authority of agency heads to excuse employees when
absent without charge to leave may not be used to increase number of
days employee is excused to participate in Reserve and National Guard
duty. Therefore, employee who has exhausted sec. 6323(c) leave may not
be further excused from duty without loss of pay or charge to leave for
performing military duty .- .- o - eaaas

Where National Guard is used to alleviate results of disaster, mainte-
nance of law and order is prime function of military duties assigned and
duties are within contemplation of term ‘“military aid to enforce the
law.” Acceptable evidence of performance of such duty by Federal em-
ployees as members of Reserve component of Armed Forces or National
Guard under 5 U.S.C. 6323(c) would be military orders issued by compe-
tent authority, or statement by commanding officer showing authority,
extent, and nature of service. Administrative leave may not be granted
should additional 22 days of military leave provided by 5 U.S.C. 6323(c)
become exhausted, or to avoid applying pay adjustment provisions of 5
U.B.C. 5519 e e e cececceem e
Annual

Accrual

Maximum limitation
Forefeiture by operation of law

National Guard technician who on Jan. 1, 1969, became Federal em-
ployee as authorized by Pub. L. 90-486, is entitled to have all annual and
sick leave to his credit prior to conversion of position to Federal status
credited to him in his Federal position, as leave earned as technician, be-
came subject to provisions of 5 U.8.C. 6301 et seq., effective Jan. 1, 1969,
pursuant to sec. 3(d) of act. However, annual leave to employee’s credit in
excess of 240 hours limitation prescribed by 5. U.S.C. 6304, that he did
not use between Jan. 1, 1969, and close of 1968 leave act—Jan. 11, 1969—
was forfeited by operation of law_ e
Civilians on military duty

Charging

Law enforcement services

To avoid disparity in benefits for employees who work five 8-hour
day tours of duty and those who work uncommon tours of duty, leave
benefits provided in 5 U.8.C. 6323(c), prescribing 22 additional days
of military leave for civilian employees who as members of Reserve com-
ponent of Armed Forces or National Guard perform law enforcement
services, should be converted into hours and charged in units of hours on
same basis as annual and sick leave is charged under chapter 63 of 5
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LEAVES OF ABSENCE—Continued Page
Civilians on military duty—Continued
Civil disorders
Adjustments of civilian compensation, retirement, tax and
insurance

In implementing 5 U.S.C. 5519, providing for crediting amounts
received by Federal employee for service in aid of law enforcement as
member of Reserve component of Armed Forces or National Guard under
5 U.B8.C. 6323(c), gross amount of military pay received for day on
which employee is excused from civilian duty under sec. 6323(c) should
be deducted from civilian compensation for excused period, but military
pay received for days on which employee does not receive civilian com-
pensation need not be credited against civilian compensation received
during period of military service. Civilian service retirement contribu-
tions should be computed on basis of civilian compensation due em-
ployee after military leave has been credited, and any tax questions are
for determination by Internal Revenue Service.____________._______ 233

When Federal employee who as member of Reserve component of
Armed Forces or National Guard performs law enforcement duty pur-
suant to 5 U.8.C. 6323(c) is unable to furnish documented information
of military pay received for purpose of determining civilian compensation
entitlement, military pay information should be obtained from military
organization. If employee’s civilian compensation cannot be adjusted to
account for military pay credit before payment is made to him, collection
of gross amount of military pay may be made by offset against subse-
sequent civilian compensation he receives, orin eash. ____________.___. 233

Where military pay of Federal employee who as member of Resgerve
component of Armed Forces or National Guard performs law enforce-
ment services pursuant to 5 U.S.C. 6323(c) exceeds his civilian conpensa~-
tion entitlement, employee may retain his daily military pay to extent
it exceeds civilian compensation for any day or part of day on which he is
excused from civilian duty, absent requirement for forfeiture of military
pay in 5 U.S.C. 5519, which provides for crediting amounts received for
Reserve or National Guard duty. Retirement and taxes are for deduc-
tion to extent of reduced civilian compensation if any, due employee,
health and life insurance deductions should be made to extent required
by Civil Service Regs. when civilian compensation due is not sufficient to
cover all deduetions. oo . oo e 233

Provision in 5 U.S.C. 5519, for crediting to civilian compensation of
Federal employee military pay received for performance of law enforce-
ment services as member of Reserve component of Armed Forces or
National Guard pursuant to 5 U.S.C. 6323(c), does not affect employee’s
entitlement to military pay and, therefore, military organization con-
cerned has no authority to withhold military pay due employee for
purpose of crediting his civilian compensation without his consent, and
also Internal Revenue Service rules might require withholding of ap-
propriate taxes on basis of employee’s entitlement to military pay without
regard to amount withheld for credit to ecivillan compensation of
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LEAVES OF ABSENCE—Continued Page
Civilians on military duty—Continued
Civil disorders—Continued
Administrative leave
When Federal employee who as member of Reserve component of
Armed Forces or National Guard performs law enforcement services
for State or Dist. of Columbia exhausts 22 days of additional leave
provided under sec. 5 U.S.C. 6523(c), he may not be granted adminis-
trative leave, Discretionary authority of agency heads to excuse em-
ployees when absent without charge to leave may not be used to increase
number of days employee is excused to participate in Reserve and
National Guard duty. Therefore, employee who has exhausted scc.
6323(c) leave may not be further excused from duty without loss of pay
or charge to leave for performing military duty._-_____ .. ______________ 233
Where National Guard is used to alleviate results of disaster, main-
tenance of law and order is prime function of military duties assigned
and duties are within contemplation of term “military aid to enforce
the law.” Acceptable evidence of performance of such duty by Federal
employees as members of Reserve component of Armed Forces or
National Guard under 5 U.S.C. 6323(c) would be military orders issued
by competent authority, or statement by commanding officer showing
authority, extent, and nature of service. Administrative leave may not
be granted should additional 22 days of military leave provided by
5 U.S.C. 6323(c) become exhausted, or to avoid applying pay adjustment
provisions of 5 U.S.C. 5519 _________ . ______ . __ 233
Appropriation effect
Military pay credited to civilian compensation of Federal employee
performing law enforcement service as member of Reserve component
of Armed Forces or National Guard pursuant to 6323(c) may remain in
agency appropriation and amounts collected in cash may be deposited
in appropriation from which employee’s civilian compensation was
Pald o o e 233
Charging leave in units of hours
To avoid disparity in benefits for employees who work five 8hour
day tours of duty and those who work uncommon tours of duty, leave
benefits provided in 5 U.S.C. 6323(c), prescribing 22 additional days
of military leave for civilian employees who as members of Reserve
component of Armed Forces or National Guard perform law enforce-
ment services, should be converted into hours and charged in units of
hours on same basis as annual and sick leave is charged under chapter
63 of 5 U.S. Code_ . oo 233
Civilian and military duties on same day
Federal employee who having performed all duties of his civilian
position on day he reported for law enforcement duty with National
Guard unit as provided in 5 U.S.C. 6323(c) for members of National
Guard, as well as Reserve components of Armed Forces, is entitled to
receive both civilian compensation and military pay for day. Rule that
civilian compensation and military pay may not be paid for same day
because performance of civilian duties is incompatible with requirements
of active military service has no application to day involved, and neither
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LEAVES OF ABSENCE—Continued Page
Civilians on military duty—Continued
Civil disorders—Continued
Civilian and military duties on same day—Continued
does 5 U.8.C. 5519 which authorives crediting military pay to civilian
compensation entitlement of individual who performs law enforcement
SeTVICeS . L e 233
¢Full time military service’’ defined

Term ‘“‘full-time military service for his State’’ contained in 5 U.S.C.
6323(c) and used in connection with the 22 additional workdays of leave
in calendar year provided under sec. 6323(c) for Federal employees
performing active service in aid of law enforcement as members of
Reserve component of Armed Forces or National Guard, includes time
from reporting when ordered by competent authority to serve in active
military service of State until relieved by proper orders, which time
embraces standby status necessitated by need to take over or perform
when active service or skill is needed as well as actual engagement in
law enforcement duties____ _______________________________________ 233

Leave in lieu of Public Law 90-588 leave

Federal employee who as member of Reserve component of Armed
Forces as described in 10 U.S.C. 261, or National Guard as described
in 32 U.S.C. 101 is entitled to 22 workdays of leave in calendar year
pursuant to 5 U.8.C. 6323(c) for additional periods of active Federal
gervice in aid of law enforcement may be granted annual leave or unused
military leave under 5 U.8.C. 6323(a) when his sec. 6323.c) is exhausted,
but only if leave is exhausted. Under sec. 6323(c), employee entitled ‘‘to
leave without loss of or reduction in * * * leave’” may not elect to use,
nor may he voluntarily be charged annual leave, or any other type of
leave for periods of service in aid of law enforcement if he has sec. 6323(c)
leave available for use, even to avoid a forfeiture of leave_____________ 233

Overtime earned in civilian position

Overtime compensation employee would have earned had he not been
required to perform law enforcement services as member of Reserve
component of Armed Forces or National Guard is for payment to em-
ployee. 5 U.S.C. 6323(c) in authorizing 22 workdays of additional leave
in calendar year provides that compensation of employee granted sec.
6323(c) leave shall not be reduced by reason of absence._ . ______.._. 233

Services due to natural disaster

Where National Guard is used to alleviate results of disaster, main-
tenance of law and order is prime function of military duties assigned
and duties are within contemplation of term ‘“military aid to enforce
the law.” Acceptable evidence of performance of such duty by Federal
employees as members of Reserve component of Armed Forces or
National Guard under 5 U.S.C. 6323(c) would be military orders issued
by competent authority, or statement by commanding officer showing
authority, extent, and nature of service. Administrative leave may not
be granted should additional 22 days of military leave provided by 5
U.8.C. 6323(c) become exhausted, or avoid applying pay adjustment
provisions of 5 U.S.C. 5519 _ _ o e . 233
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LEAVES OF ABSENCE—Continued

Court Page
Jury duty
Substitute employees
Substitute employees of postal service, whether career or temporary,
who are compensated at hourly rate and have no established work
schedules, hold appointments that are viewed as being similar to ap-
pointments on intermittent “when-actually-employed” basis, even
though some substitutes may work average of 40 or more hours per week
and, therefore, granting of court leave for performance of jury duty
authorized under 5 U.8.C. 6322 may not be cxtended to substitute
employees of postal service without specific statutory authority ex-
tending benefits of sec. 6322 to them_._____ . _______________.._. 287
Lump-sum payment
Entitlement
Separation required
National Guard technician who when his technician position was
converted to Federal status under Pub. L. 90-486, resigned from part-
time postal position effective Dec. 31, 1968, as required by 5 U.S.C.
5533, which prohibits an employee from receiving compensation from
more than one position for more than aggregate 40 hours work in one
calendar week, is regarded as separated from postal service and under
5 U.S.C. 5551, he is entitled to lump-sum leave payment. Sick leave to
employee’s credit at time of separation from postal service may be
recredited to him in his new Federal position, as provided by sec.
630.502(b) (1) of leave regulations issued by Civil Service Commission_. 383
Sick
Recredit of prior leave
Break in service
Sick leave earned by employee in Federal position which could not
be credited to him when he accepted position as technician in State
National Guard unit may be recredited to employee upon conversion
to technician position to Federal status effective Jan. 1, 1969, pursuant
to Pub. L. 90-486, as sec. 630.502(b)(1) of Civil Service Leave Regs.,
provides that employee separated from Federal service is entitled to
recredit of sick leave when reemployed in Federal service without
break in service of more than three years__ _ . _ .o o ccoceaa_ 383

MEDICAL TREATMENT

Dependents of military personnel

Private treatment

Retired personnel

Wife of retired member of uniformed services having been paid
insurance benefits under commercial plan for medical care received
as in-patient under 10 U.S.C. 1086, which provides health benefits at
Government expense pursuant to contract, unless as implemented by
Civilian Health and Medical Program of Uniformed Services, benefits
are payable under another insurance plan, payment by Govt. to source
of medical care that exceeded its limited liability under sec. 1086(d),
although erroneous payment, may not be collected by withholding
from member’s retired pay without his consent. No indebtedness against
retiree was created within purview of 5 U.S.C. 5514, nor does fact
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MEDICAL TREATMENT—Continued
Dependents of military personnel—Continued
Private treatment-—Continued
Retired personnel—Continued Page
payment was made pursuant to Military Medical Benefits Amendments
of 1966, for and on account of retired member, provide basis for involun-
tary collection. .. ___________ L __ 361
MILITARY PERSONNEL
Annuity elections for dependents. (See Pay, retired, annuity elec-
tions for dependents)
Cadets, midshipmen, etec.
Disenrolled from service academy
Status
Disenrolled service academy cadet or midshipman who returns home
to await reassignment to active duty as enlisted man is entitled to
active duty pay and allowances from date his separation is approved
and his reassignment orders are issued to date he receives notification
of action, cadet or midshipman pursuant to 10 U.S.C. 516(b) “resumes
his enlisted status’” when separated for any reason other than appoint-
ment as commissioned officer or for disability, he is required to com-
plete period of service for which he enlisted or for which he is obligated,
unless sooner discharged. As member while at home awaiting orders
will not be subsisted at Govt. expense, he is entitled pursuant to 37
U.8.C. 402(d) to basic allowance for subsistence__.___ . _ o ocoeao_ 407
Disenrolled service academy cadet or midshipman who while awaiting
transfer by the Secretary concerned under 10 U.S.C. 4348(b), 6959(b),
and 9348(b) to Reserve component returns home is not entitled to pay
and allowances until he is required to comply with new active duty
orders, transfer has effect of discharging cadet or midshipman from his
enlisted contract and, therefore, member is not in active duty status
for pay and allowances purposes until he complies with his new orders__ 407
Fact that several days elapsed between time Regular enlisted man
of uniformed services reverted to that status pursuant to 10 U.S.C.
516(b) upon termination from Air Force Academy and date he received
his active duty orders at his home in Los Angeles does not affect mem-
ber’s entitlement to pay and allowances as of date of resuming Regular
enlisted status. If member should, however, be transferred to active
duty as reservist and ordered to Andrews Air Force Base in Maryland,
his enlisted status having terminated when disenrolled from Academy,
his right to pay and allowances would commence on day he departed
from home by the means of transportation authorized, should member’s
orders reach him while visiting in vicinity of Base, pay and allowance
would commence on ordered reporting date__________ . ocaacoeno 407
Service credits. (See Pay, service credits, cadet, midshipman, ete.)
Death or injury
Transportation of dependents and household effects
Entitlement of injured member of uniformed services when prolonged
hospitalization or treatment is anticipated to transportation of depend-
ents and household effects is no basis to authorize payment of temporary
lodging allowance incident to evacuation of dependents occasioned by his
injured status, unless movement of dependents and household effects
isin connection with ordered permanent change of station for member.. 299
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MILITARY PERSONNEL—Continued Page
Dependents
Dislocation allowance. (See Transportation, dependents, military
personnel, dislocation allowance)
Transportation. (See Transportation, dependents, military
personnel)
Indebtedness
Pay withholding. (Se¢ Pay, withholding)
Insane and incompetents. (See Insane and Incompetents)
Medical treatment. (See Medical Treatment)
Missing, interned, etc., persons
Evacuation of dependents
Temporary lodging allowance
Payment of temporary lodging allowance incident to evacuation of
dependents of member of uniformed services missing in action may not
be authorized, as allowance accrues only in connection with permanent
change of station to partially reimburse member for more than normal
expenses temporarily incurred at hotel or hotel-like accommodations
and public restaurants immediately preceding departure from overseas
station on permanent change of station. Under Missing Persons Act,
which designates items of pay and allowances that may be continued
while member is in missing status, although housing and cost-of-living
gtation allowance may be paid, temporary lodging allowance incident
to evacuation of dependents may not, because member in missing status
cannot meet permanent change-of-station requirement. .. . __.__..__ 299
Transportation entitlement
When it is necessary to evacuate dependents of member on active duty
who is officially reported as dead, injured, or absent for period of more
than 29 days in missing status, pursuant to 37 U.S.C. 554(b), irrespective
of member’s pay grade, transportation may be provided for dependents,
personal effects, and household effects—including packing, crating,
drayage, temporary storage, and unpacking of household effects—to
member’s official residence, to residence of dependents, or as otherwise
provided, but no other allowances are payable incident to evacuation__

National Guard. (See¢ National Guard)
Orders. (See¢ Orders)
Pay. (See Pay)
Per diem. (See Subsistence, per diem, military personnel)
Service credits. (See Pay, service credits)
Temporary lodging allowances. (See Station Allowances, military
personnel, temporary lodgings)
Training duty station
Status for benefits entitlement
Incident to Veterans Admin. contract for Interagency Hospital
Administrators Institutes in nongovernmental facilities in Dist. of
Columbia, room accommodations other than in District may be procured
and furnished on reimbursable basis to officers of military departments
whose official duty station is Washington metropolitan area, as appropri-
ations chargeable with expenditures provide funds for training expenses
of members of military services and commissioned officers of Public
Health Service_ o e eeemeemm————————
Uniforms. (See Uniforms, military personnel)

299
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NATIONAL GUARD Page
Allowances
Per diem
Training periods
Members of Army National Guard who incident to rotary wing
aviation active duty training that will require more than 20 weeks to
complete are issued separate orders for less than 20 weeks each for two
phases of training to be conducted at different locations may be paid per
diem for entire training period under separate orders, whether or not
second period of duty immediately follows completion of first phase of
training. Revised par. M6001-1c(1) of Joint Travel Regs. authorizes per
diem for members of Reserve components ordered to active duty from
home while they are at permanent station for less than 20 weeks when
Govt. quarters or mess, or both, are not available, and regulation
implements Pub. L. 90-168, that in its legislative history does not
indicate its provisions are not for application to separate periods of
training._ . e 320
Fact that orders directing officer of Army National Guard to report
for three phases of continuous rotary wing aviation training to be held at
two different locations for period in excess of 20 weeks were revoked to
substitute two separate orders of 18 weeks each for training at different
locations, with service break in-between, does not operate to deny officer
entitlement to per diem for entire period of training. Pub. L. 90-168,
which is implemented by revised par. M6001-1c¢(1) of Joint Travel Regs.
to provide per diem for members of Reserve components ordered to
active duty from home while at permanent duty station for less than 20
weeks, where Govt. quarters or mess, or both, are not available, contain-
ing no indication in its legislative history that it is not applicable to
separate periods of training. - oo cecemccmemeceeceemaee 320
Civilian employees
Conversion to Federal positions
Effect on part-time, etc., Federal employment
National Guard technician who when his technician position was
converted to Federal status under Pub. L. 90-486, resigned from part-
time postal position effective Dec. 31, 1968, as required by 5 U.S.C.
5533, which prohibits an employee from receiving compensation from
more than one position for more than aggregate 40 hours work in one
calendar week, is regarded as separated from postal service and under
5 U.8.C. 5551, he is entitled to lump-sum leave payment. Sick leave to
employee’s credit at time of separation from postal service may be
recredited to him in his new Federal position, as provided by sec.
630.502(b) (1) of leave regulations issued by Civil Service Commission.. 383
Leave status
National Guard technician who on Jan. 1, 1969, became Federal
employee as authorized by Pub. L. 90-486, is entitled to have all annual
and sick leave to his credit prior to conversion of position to Federal
status credited to him in his Federal position, as leave earned as techni-
cian, became subject to provisions of 5 U.S.C. 6301 et seq., effective Jan.
1, 1969, pursuant to sec. 3(d) of act. However, annual leave to employee’s
credit in excess of 240 hours limitation prescribed by 5 U.S.C. 6304, that
he did not use between Jan. 1, 1969, and close of 1968 leave act—Jan. 11,
1969—was forfeited by operation of 1AW v eocccccccammmmmmoaenam==-
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NATIONAL GUARD—Continued
Civilian employees—Continued
Conversion to Federal positions—Continued
Leave status—Continued
Sick leave earned by employee in Federal position which could not
be credited to him when he accepted position as technician in State
National Guard unit may be recredited to employee upon conversion
to technician position to Federal status effective Jan. 1, 1969, pursuant
to Pub. L. 90-486, as sec. 630.502(b) (1) of Civil Service Leave Regs.,
provides that employee separated from Federal service is entitled to
recredit of sick leave when reemployed in Federal service without break
in service of more than three years_ __ _ _ ___ __ o __._

OFFICERS AND EMPLOYEES

Compensation. (See Compensation)
Court leave. (S¢ce Leaves of Absence, court)
Ethics

Abuse

Disclosure by employee of contracting agency to prospective bidder
under invitation for stevedore and related services of information
relating to performance and cost data of incumbent contractor violated
par. 1-329.3(c)(4)(a) of Armed Services Procurement Reg., which
exempts certain information from public disclosure, and disclosure was
prejudicial to incumbent contractor’s competitive position in bidding
on new contract, and suspicion of favoritism having been created by
dismissal of employee, invitation should be canceled and readvertised
to avoid jeopardizing integrity of competitive system. Allegation in-
formation could have been obtained or constructed from other sources
is negated by fact it was furnished by unauthorized source to prejudice
of other bidders, and resolicitation should include information con-
sidered essential to intelligent bidding._ __ . . . ______.

Leaves of absence. (See Leaves of Ahsence)
Post office employees. (Post Office Department, employees)
Travel time

International dateline crossings

Under rule that generally employee’s pay may not be increased or
decreased because of crossing international dateline, employee stationed
in Hawaii—3 time zones and 22 hours travel time difference away from
2-week temporary duty assignment in Wake Island, who departed
Honolulu Monday at 10:20 a.m. and arrived in Wake Island at 1:15
p-m. on Tuesday properly was paid for 40 hours at regular pay, plus
overtime, for first week of his temporary assignment, but incident to
second week of assignment when he left Wake Island at 8:45 a.m. on
Friday arriving in Honolulu at 3:30 p.m. on Thursday, he should not
have been excused from work on Friday, and if he had been directed
to work he would not have been entitled to additional pay for that day__
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ORDERS Page
Canceled, revoked, or modified
Dislocation allowance
Military personnel

Army officer who incident to overseas transfer orders amended to
reassign bim within U.S. moves his dependents during fiscal year to
selected permanent residence and then to new duty station, for which
move he was paid dislocation allowance prescribed by par. M9000 of
Joint Travel Regs. to partially reimburse member for expenses incurred
in relocating household upon permanent change of station, may not be
paid second dislocation allowance. 37 U.S.C. 407, and par. M9002 of
JTR limit payment in connection with permanent change of station to
one dislocation allowance in fiscal year, unless exigencies of service
require more than one change, and 37 U.8.C. 406a, providing additional
travel and transportation allowances when orders are amended has no
application to dislocation allowance____________ . ______________.. 231

Expenses prior to change

Excess weight of household goods

Member of uniformed services whose change-of-station orders are
rescinded subsequent to shipment of household goods in excess of
permanent change-of-station weight allowance, and reassignment
necessitated reshipment of goods, notwithstanding Govt.’s action
was beyond his control is nevertheless liable for additional cost incurred
for shipment of excess weight over circuitous route. Authority in 37
U.S.C. 406a to reimbursc member for expenses incurred prior to effective
date of change-of-station orders that are later canceled, revoked, or
modified is limited to travel and transportation expenses prescribed in
37 U.8.C. 404, 406, and 409, and, therefore, member may not be relieved
of liability imposed by par. M8003 of Joint Travel Regs. to pay cost of
shipping excess weight over circuitous rowte.. ____ ___________________ 255

PAY
Active duty
At home awaiting orders
Disenrolled cadets and midshipmen

Disenrolled service academy cadet or midshipman who returns home
to await reassignment to active duty as enlisted man is entitled to
active duty pay and allowances from date his separation is approved
and his reassignment orders are issued to date he receives notification
of action, cadet or midshipman pursuant to 10 U.S.C. 516(b) “resumes
his enlisted status’” when separated for any reason other than appoint-
ment as commissioned officer or for disability, he is required to complete
period of service for which he enlisted or for which he is obligated, unless
sooner discharged. As member while at home awaiting orders will not
be subsisted at Govt. expense, he is entitled pursuant to 37 U.S.C.
402(d) to basic allowance for subsistence_ _ . _ - __ . o oo oo ocmcoun 407

Fact that several days elapsed between time Regular enlisted man of
uniformed services reverted to that status pursuant to 10 U.S.C. 516(b)
upon termination from Air Force Academy and date he received his
active duty orders at his home in Los Angeles does not affect member’s
entitlement to pay and allowances as of date of resuming Regular
enlisted status. If member should, however, be transferred to active
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PAY—Continuned
Active duty—Continued
At home awaiting orders—Continued
Disenrolled cadets and midshipmen—Continuned
duty as reservist and ordered to Andrews Air Force Base in Maryland,
his enlisted status having terminated when disenrolled from Academy,
his right to pay and allowances would commence on day he departed
from home by the means of transportation authorized, should member’s
orders reach him while visiting in vicinity of Base, pay and allowance
would commence on ordered reporting date_ ... ___._.______________
Effective date
Cadets and midshipmen transferred to Reserve component
Disenrolled service academy cadet or midshipman who while awaiting
transfer by the Secretary concerned under 10 U.S.C. 4348(b), 6959(b),
and 9348(b) to Reserve component returns home is not entitled to pay
and allowances until he is required to comply with new active duty
orders, transfer has effect of discharging cadet or midshipman from hig
enlisted contract and, therefore, member is not in active duty status
for pay and allowances purposes until he complies with his new orders..

Civilian compensation. (See Compensation)
Retired

Annuity elections for dependents

Automatic pay restoration feature
Savings clause

Air Force officer retired Sept. 7, 1968, who in 1958 had elected option
3 under Retired Serviceman’s Family Protection Plan (10 U.S.C.
1434(a)(3)) to provide annuity of one-half reduced retired pay for his
survivors, but who had not elected option 4, pay restoration feature o:
Plan, is not subject to automatic pay restoration feature of Pub. L
90-483, approved Aug. 13, 1968, for personnel retiring on or after that
date, when eligible beneficiary no longer exists. To hold otherwise and
increase officer’s monthly annuity cost by imposing pay restoration pro-
vision not only would be contrary to his election, but contrary to savings
clause in 1068 act, which permits members not yet retired who had made
election prior to its enactment to remain under law in effect prior to
1968 act e

Withholding

Veterans Administration care and treatment
Disposition of pay upon incompetent’s death

Temporary suspension of determination in 47 Comp. Gen. 25 tofollow
Berley v. U.S., 176 Ct. Cl. 1, holding that retired pay withheld under
38 U.S.C. 3203(a)(1) from incompetent veteran who died while receiving
care in Veterans Admin. Hospital is payable to “immediate family’’ of
deccased veteran, to await outcome of similar legal issue in Lorémer case,
USDC CA No. 206-67, respecting persons considered eligible to receive
payment, is removed, court in Lorimer case viewing Berkey case as not
applicable to relatives more remotely related to decedent than wife,
children, or dependent parents, and distribution of withheld retired pay
may now be made on basis of Berkey case to persons referenced in Lorimer
case. 40 Comp. Gen. 666; 43 id. 39; 47 7d. 25, modified. .- _____
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PAY-—Continued Page
Retired—Continued
Withholding—Continued
Veterans Administration care and treatment—Continued
Disposition of pay upon incompetent’s death—Continued
Retired pay waived under 38 U.8.C. 3105 in favor of disability com-
pensation by incompetent veteran although no longer considered for-
feited pursuant to 38 U.S.C. 3203(b)(1) upon veteran’s death while
receiving care in Veterans Admin. Hospital in view of Berkey v. U.S.,
176 Ct. ClL. 1, is not payable to brother, half brother and half sister of
decedent who had been domiciled in Illinois, as Berkey case is not con-
sidered applicable to relatives more remotely related to decedent veteran
than wife, children, or dependent parents. However, retired pay that
was not subject to withholding pursuant to 10 U.S.C. 2771 may be paid
to claimants, rules of descent and distribution in State of Illinois making
no distinction between whole and half blood brothers and sisters.____-_ 315
Service credits
Cadet, midshipman, ete.
Service schools
Although U.S. Merchant Marine Cadet School at San Mateo, Calif.,
is not “‘service school’”’ within meaning of 10 U.8.C. 1333(2) and, there-
fore, attendance at school as cadet-midshipman, MMR, USNR, from
Aug. 1943 until Apr. 1945 may not be credited in computing years of
service upon retirement under 10 U.8.C. Ch. 67, relating to retired pay
for non-Regular service, period is allowable as ‘‘service, other than active
service, in a reserve component” under 10 U.S8.C. 1333(4), and is also
creditable service for multiplier purposes for officers retiring with 20
years’ service pursuant to 10 U.S.C. 6323, or for any of purposes of any
formula or other law enumerated in 10 U.S,C. 1405, which section groups
laws in one category and specifically includes in clause 4, service credit~
able under 10 U.S.C. 1333 oo eedcdccceccme e 356
Withholding
Member’s consent requirement
Law enforcement services
Provision in 5 U.S.C. 5519, for crediting to civilian compensation of
Federal employee military pay received for performance of law enforce-
ment services as member of Reserve component of Armed Forces or
National Guard pursuant to 5 U.S.C. 6323(c), does not affect employee’s
entitlement to military pay and, therefore, military organization con-
cerned has no authority to withhold military pay due employee for pur-
pose of crediting his civilian compensation without his consent, and also
Internal Revenue Service rules might require withholding of appropriate
taxes on basis of employee’s entitlement to military pay without regard
to amount withheld for credit to civilian compensation of employee.._- 233
Medical benefits
Wife of retired member of uniformed services having been paid in-
surance benefits under commercial plan for medical care received as
in-patient under 10 U.S.C. 1086, which provides health benefits at Gov-
ernment expense pursuant to contract, unless as implemented by Civilian
Health and Medical Program of Uniformed Services, benefits are pay-
able under another insurance plan, payment by Govt. to source of

402-994 O - 70 - 7



XLII INDEX DIGEST

PAY—Continued
Withholding—Continued
Member’s consent requirement—Continued
Medical benefits—Continued
medical care that exceeded its limited liability under sec. 1086(d), al-
though erroneous payment, may not be collected by withholding from
member’s retired pay without his consent. No indebtedness against
retiree was created within purview of 5 U.S.C. 5514, nor does fact pay-
ment was made pursuant to Military Medical Benefits Amendments of
1966, for and on account of retired member, provide basis for involuntary
collection e eecaes
PAYMENTS
Erroneous
Debt status

Advance collection of excess costs to ship household goods of separated
members of uniformed services, excess costs that arise when shipments
consist of more than one lot, and authorized distance and/or weight al-
lowance prescribed by par. M8003 of Joint Travel Regs. are exceeded,
may not be waived for excess costs of $10 or less, for in absence of statu-
tory authority, waiver would authorize known overpayment. Waiver
authority in Title 4 of GAO Policy and Procedures Manual, sec. 55.3,
and sec. 3(b) of Federal Claims Collection Act of 1966, that recog-
nizes diminishing returns beyond which further collection efforts are not
justified, relates to after determined overpayments. However, uniform
regulations may issue to discontinue collection of small excess cost
amounts discovered after shipment, where cost of collection would exceed

Restitution by Government

Payment to Govt. by insurance company to cover damages to Govt.
property by car insured by company where date of accident was er-
roneously shown as falling within period of policy coverage may be re-
imbursed to company. Rule that insurance company may recover
payments made under mistake of fact, which was due to its own negli-
gence or forgetfulness, unless payee has so changed his position that it
would be inequitable to require restitution is applicable to Govt., as
persons receiving erroneous payments from Govt. acquire no rights to
payments, and it is only fair and equitable that when Govt. is recipient
of erroneous payment that money be returned. Govt. was not prejudiced
in matter and may still recover cost of damage repair from tortfeasor_._

POST OFFICE DEPARTMENT
Employees
Leaves of absence
Jury duty

Substitute employees of postal service, whether career or temporary,
who are compensated at hourly rate and have no established work
schedules, hold appointments that are viewed as being similar to ap-
pointments on intermittent ‘‘when-actually-employed’”’ basis, even
though some substitutes may work average of 40 or more hours per
week and, therefore, granting of court leave for performance of jury
duty authorized under 5 U.S.C. 6322 may not be extended to substitute
employees of postal service without specific statutory authority extending
benefits of sec. 6322 to them_ _ e
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POST OFFICE DEPARTMENT—Continued

Star route contracts Page
Bidder qualifications

Notwithstanding absence of adequate documentation to support that
corporate bidder awarded three star route contracts was “actually en-
gaged in business within the county in which part of the route lies or in
an adjoining county” as required by 39 U.8.C. 6420, in view of complex
problems encountered in qualifying corporate bidder, contracts may be
completed. Award of one contract was not without foundation as con-
tractor established business that subjected it to state laws and juris-
diction within rule stated in 35 Comp. Gen. 411. However, other contracts
having been awarded on bagis of postmaster certification and undocu-
mented evidence, criteria for meeting ‘“actually engaged in business”
requirement should be established, and contracting officers informed
personal certifications do not qualify corporation to bid on star route
(1700 110 21 1 SR 385

PROPERTY
Public

Fire fighting services

City ordinance that establishes charges on tax exempt properties for
sewer services, refuse incineration and disposal services, and police, fire
and emergency ambulance services, charges that are included in real
estate taxes and not directly assessed on taxable property, levies tax
however labeled, and U.S. exempt from local taxation unless Congress
affirmatively provides otherwise, has no legal obligation to pay for pro-
tective services municipality has duty to provide. Therefore, Coast
Guard Academy, located within city limits of New London, Conn., and
entitled to protective services of municipality, may not use appropriated
funds to pay for service charges imposed by city ordinance unless extra
protection is provided for special events such as football games._____ .. 284

SALES
Bids
Discarding all bids
Full and free competition restricted

Procurement principles applying equally to surplus sales, contracting
officer has broad authority to reject all bids and readvertise sale and,
therefore, cancellation of sales invitation for disposal of surplus aircraft
carcasses to be reduced to scrap aluminum, demilitarization and sweating
of aircraft to be accomplished before removal from Air Force Base, and
readvertisement of aircraft to give purchaser option of either on-base
sweating or on-base demilitarization with off-base processing to alleviate
critical pollution problem—held secondary issue—was proper on basis
that to restrict bidder from computing bid price on using own facilities to
reduce carcasses to scrap when procedure was not necessary in Govt.’s
interest would be inimical to full and free competition contemplated by
40 U.8.C. 484, and that restriction was cogent and compelling reason to
justify rejection of all bids__ ___ __ . ______ o emm———- 244

In drafting specifications or invitations for bids that restrict applica~
tion of techniques, methods, or operations to single, or administratively
preferred process under which prospective contractors are required to per-
form work, criteria for inclusion of restrictions is whether valid justifica~
tion has been established for prohibiting bidders from basing their bids o»
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SALES—Continued Page

Bids—Continued
Discarding all bids—Continued
Full and free competition restricted-—Continued

use of any customary methods of operation which in their considered
judgment provide most economical means available to them, thus re-
sulting in highest return to Govt. Therefore, to restrict bidders in dis-
posal of surplus aircraft to on-base sweating in reduction of aircraft to
scrap when this procedure was not necessary to Govt.’s interest, de-
prived bidders of full and free competition intended by 40 U.S.C. 484, and
cancellation and readvertising of sale was justified. . - - oo _______ 244

Military uniforms
Removal of military insignia

Item described in surplus sale as “Jumpers, men’s: undress, cotton
uniform twill white, enlisted men, navy * * *¥” is considered a distinctive
military uniform within contemplation of 10 U.S.C. 771, and, therefore,
sale of item is subject to administratively imposed condition requiring
mutilation or modification of article by removing military insignia to
make uniform nondistinctive. While condition is not based on specific
statutory authority, its purpose is to preserve integrity of Navy uniform
purpose that is consistent with 10 U.8.C. 771, which restricts wearing of
military uniforms to military personnel . _ _ _ . _ . _.____ 303

SICK LEAVE
(See Leaves of Absence, sick)

STATES
Municipalities
Services to Federal Government
Service charge v. tax

City ordinance that establishes charges on tax exempt properties for
sewer services, refuse incineration and disposal services, and police, fire
and emergency ambulance services, charges that are included in real
estate taxes and not directly assessed on taxable property, levies tax
however labeled, and U.S. exempt from local taxation unless Congress
affirmatively provides otherwise, has no legal obligation to pay for pro-
tective services municipality has duty to provide. Therefore, Coast
Guard Academy, located within city limits of London, Conn., and
entitled to protective services of municipality, may not use appropriated
funds to pay for service charges imposed by city ordinance unless
extra protection is provided for special events such as football games._ ... 284

STATION ALLOWANCES

Military personnel

Temporary lodgings

Conditions of entitlement
Permanent change of station

Payment of temporary lodging allowance incident to evacuation of
dependents of member of uniformed services missing in action may not be
authorized, as allowance accrues only in connection with permanent
change of station to partially reimburse member for more than normal
expenses temporarily incurred at hotel or hotel-like accommodations and
public restaurants immediately preceding departure from overseas station
on permsanent change of station. Under Missing Persons Act, which
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STATION ALLOWANCES—Continued ’ Page
Military personnel—Continued
Temporary lodgings—Continued
Conditions of entitlement—Continued
Permanent change of station—Continuned

designates items of pay and allowances that may be continued while
member is in missing status, although housing and cost-of-living station
allowance may be paid, temporary lodging allowance incident to evacua~
tion of dependents may not, because member in missing status cannot
meet permanent change-of-station requirement.. .. ..o o _____.____ 299

Injured member

Entitlement of injured member of uniformed services when prolonged
hospitalization or treatment is anticipated to transportation of depen-
dents and household effects is no basis to authorize payment of temporary
lodging allowance incident to evacuation of dependents occasioned by
his injured status, unless movement of dependents and household effects
is in connection with ordered permanent change of station for member__. 299

Missing status of member

When it is necessary to evacuate dependents of member on active duty
who is officially reported as dead, injured, or absent for period of more
than 29 days in missing status, pursuant to 37 U.S.C. 554(b), irrespective
of member’s pay grade, transportation may be provided for dependents,
personal effects, and household effects—including packing, crating, dray-
age, temporary storage, and unpacking of household effects—to member’s
official residence, to residence of dependents, or as otherwise provided, but
no other allowances are payable incident to evacuation. . ___.______.__ 299

STATUTORY CONSTRUCTION

Omission of express language

Where expanded interpretation of statute will accomplish beneficial
results, serve purpose for which statute was enacted, is necessary inciden-
tal to power or right, or is established custom, usage or practice, mazim
forming basis for inference that all omissions were intended will be re-
futed. Therefore, it is necessary to give expanded statutory construction
to parenthetical phrase ‘‘including but not limited to contracts for
maintenance, repair, and construction’” appearing in sec. 2(a) of Small
Business Act to include construction contracts in administration of sub-
contracting authority in sec. 8(a) and direct contract authority in sec. 15,
in order to carry out congressional intent that small business concerns
obtain fair proportion of all types of Govt. contracts. ... _o_____ 219

SUBSISTENCE
Per diem
Military personnel
Training duty periods
More than one
Members of Army National Guard who incident to rotary wing avia-
tion active duty training that will require more than 20 weeks to complete
are issued separate orders for less than 20 weeks each for two phases of
training to be conducted at different locations may be paid per diem for
entire training period under separate orders, whether or not second period
of duty immediately follows completion of first phase of training. Re-
vised par. M6001-1c(1) of Joint Travel Regs. authorizes per diem for
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Per diem—~Continuned
Military personnel—Continued
Training duty periods—Continued
More than one—Continued
members of Reserve components ordered to active duty from home
while they are at permanent station for less than 20 weeks when Govt.
quarters or mess, or both, are not available, and regulation implements
Pub. L. 90-168, that in its legislative history does not indicate its provi-
sions are not for application to separate periods of training____________ 320

Separate orders constituting more than 20 weeks

Fact that orders directing officer of Army National Guard to report
for three phases of continuous rotary wing aviation training to be held at
two different locations for period in excess of 20 weeks were revoked to
substitute two separate orders of 18 weeks each for training at different
locations, with service break in between, does not operate to deny officer
entitlement to per diem for entire period of training. Pub. L. 90-168,
which is implemented by revised par. M6001-1¢(1) of Joint Travel Regs.
to provide per diem for members of Reserve components ordered to
active duty from home while at permanent duty station for less than 20
weeks, where Govt. quarters or mess, or both, are not available, con-
taining no indication in its legislative history that it is not applicable to
separate periods of training. _ . . e eaaaaaa 320

Travel status
Requirement

Army officer transferred from Staff College Detachment to truck
battalion who when orders were amended to provide for unit’s move-
ment to restricted area overseas within 90 days, elected to move his
dependents and household goods to designated location, is not entitled
to per diem upon cancellation of deployment for 5-month period between
battalion assignment and reassignment under permanent change of
station orders. Amendment to officer’s initial orders to move dependents
to designated place as required by par. 7 of Dept. of Army Cir. No.
614-8, did not change character of interim assignment to temporary
duty or place of duty to temporary duty station, and officer’s travel
status having ended when he reported to battalion location, that location
became permanent duty station. . ..o .o maaiaan 269

SUBSISTENCE ALLOWANCE
Military personnel
Subsistence at Government expense
Absent

Disenrolled service academy cadet or midshipman who returns home
to await reassignment to active duty as enlisted man is entitled to active
duty pay and allowances from date his separation is approved and his
reassignment orders are issued to date he receives notification of action,
cadet or midshipman pursuant to 10 U.S.C. 516(b) “resumes his enlisted
status” when separated for any reason other than appointment as
commissioned officer or for disability, he is required to complete period of
service for which he enlisted or for which he is obligated, unless sooner
discharged. As member while at home awaiting orders will not be sub-
sisted at Govt. expense, he is entitled pursuant to 37 U.S.C. 402(d) to
basic allowance for SUDSIStENCe. e - ccomccemcccmc—ecmmmmm—neec== 407
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TIME Page
International dateline
Crossing effect on compensation

Under rule that generally employee’s pay may not be increased or
decreased because of crossing international dateline, employee stationed
in Hawaii—3 time zones and 22 hours travel time difference away from 2-
week temporary duty assignment in Wake Island, who departed Honolulu
Monday at 10:20 a.m. and arrived in Wake Island at 1:15 p.m. on
Tuesday properly was paid for 40 hours at regular pay, plus overtime,
for first week of his temporary assignment, but incident to second week
of assignment when he left Wake Island at 8:45 a.m. on Friday arriving
in Honolulu at 3:30 p.m. on Thursday, he should not have been excused
from work on Friday, and if he had been directed to work he would not
have been entitled to additional pay for that day.____ ... . ___.____ 329

TRANSPORTATION
Dependents
Military personnel
Discharge and reenlistment

Navy enlisted man who with dependents traveled from duty station
within U.S. to Philippines, place of his enlistment and residence, for
separation, where he immediately reenlisted and was subsequently
transferred to England is entitled to reimbursement for both segments of
travel performed by dependents, because par. M7009-5 of Joint Travel
Regs. precluding reimbursement for transportation of dependents at
Govt. expense when member is discharged and reenlists at same station
under continuous service conditions is not for application, as unaware
of member’s intent to reenlist, he was ordered to Philippines for separa-
tion under authority of article C-10105(2), Bur. of Naval Personnel
Manual, and subsequent to reenlistment he was transferred to England
under permanent change of station orders.. ..o ocmcoeoeeao 291

Dislocation allowance
More than one move in fiscal year

Army officer who incident to overseas transfer orders amended to
reassign him within U.S. moves his dependents during fiscal year to
selected permanent residence and then to new duty station, for which
move he was paid dislocation allowance prescribed by par. M9000 of
Joint Travel Regs. to partially reimburse member for expenses incurred
in relocating household upon permanent change of station, may not be
paid second diglocation allowance. 37 U.S.C. 407, and par. M9002 of
JTR limit payment in connection with permanent change of station
to one dislocation allowance in fiscal year, unless exigencies of service
require more than one change, and 37 U.S.C. 406a, providing additional
travel and transportation allowances when orders are amended has no
application to dislocation allowance. - .- comccccccccmmmae 231

Missing, interned, etc., members

When it is necessary to evacuate dependents of member on active duty
who is officially reported as dead, injured, or absent for period of more
than 29 days in missing status, pursuant to 37 U.S.C. 554(b), irrespective of
member’s pay grade, transportation may be provided for dependents,
personal effects, and household effects—including packing, crating,
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TRANSPORTATION—Continued
Dependents—Continued
Military personnel—Continued
Missing, interned, etc., members—Continued

drayage, temporary storage, and unpacking of household effects—to
member’s official residence, to residence of dependents, or as otherwise
provided, but no other allowances are payable incident to evacuation. .

Household effects
Military personnel
Weight limitation
Excess cost liability
Circuitous routes

Member of uniformed services whose change-of-station orders are
rescinded subsequent to shipment of household goods in excess of perma-
nent change-of-station weight allowance, and reassignment necessitated
reshipment of goods, notwithstanding Govt.’s action was beyond his
control is nevertheless liable for additional cost incurred for shipment
of excess weight over circuitous route. Authority in 37 U.S.C. 4062 to
reimburse member for expenses incurred prior to effective date of change-
of-station orders that are later canceled, revoked, or modified is limited
to travel and transportation expenses prescribed in 37 U.S.C. 404, 406,
and 409, and, therefore, member may not be relieved of liability imposed
by par. M8003 of Joint Travel Regs. to pay cost of shipping excess
weight over circuitous route ..o oo emeCacaao

Waiver

Advance collection of excess costs to ship household goods of separated
members of uniformed services, excess costs that arise when shipments
consist of more than one lot, and authorized distance and/or weight
allowance prescribed by par. M8003 of Joint Travel Regs. are exceeded,
may not be waived for excess costs of $10 or less, for in absence of
statutory authority, waiver would authorize known overpayment.
Waiver authority in Title 4 of GAO Policy and Procedures Manual, sec.
55.3, and sec. 3(b) of Federal Claims Collection Act of 1966, that recog-
nizes diminishing returns beyond which further collection efforts are
not justified, relates to after determined overpayments. However,
uniform regulations may issue to discontinue collection of small excess
cost amounts discovered after shipment, where cost of collection would
exceed debt_ . e
Transit privileges

Through rates

Displacement

Concept of stopping shipment in transit and granting of transit
privileges rests on fiction that two or more separate shipments may be
treated as single through shipment and that through charges assessed
will be lower than aggregate of charges applicable to separate shipments
and, therefore, when upon expiration of recorded inbound transit credits
on outbound shipment of explosives tendered under Sec. 22 Quotation,
assessment of through rates results in higher charge than aggregate of
rates applicable to separate shipments, Govt. has right to disregard
transit fiction, right recognized by Quotation, and upon settlement
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TRANSPORTATION—Continued

Transit privileges—Continued
Through rates—Continued
Displacement—Continued
pursuant to 49 U.S.C. 66, of payment to carrier on basis of fictional
through shipments, U.S. GAO properly used lower aggregate charges
and carrier is not entitled to refund. ... _ . _________ . _________

Section 22 quotations authority

Shipment of military communication outfits that moved under Govt.
bill of lading from California to N. Carolina and was accorded storage-
in-transit privileges at intermediate point, properly was billed and pay-
ment made on basis of through rate, notwithstanding absence of through
rate in applicable transcontinental tariff. Concept of transit privileges
rests on fiction that two or more separate shipments are single shipment
on which charges assessed are lower than aggregate of charges on separate
shipments, and although concept is only applicable to private shippers
when provided by tariff, lower through rate is accorded Govt. on its
volume storage-in-transit shipments on practically all commodities by
SFA Sec. 22 Quotation Advice A—610-F, as well as others_____..__ ____

UNIFORMS

Military personnel

Sale

Removal of military insignia

Item described in surplus sale as “Jumpers, men’s: undress, cotton
uniform twill white, enlisted men, navy * * *" ig considered a distinctive
mili tary uniform within contemplation of 10 U.S.C. 771, and, therefore,
sale of item is subject to administratively imposed condition requiring
mutilation or modification of article by removing military insignia to
make uniform nondistinctive. While condition is not based on specific
statutory authority, its purpose is to preserve integrity of Navy uniform,
purpose that is consistent with 10 U.S.C. 771, which restricts wearing of
military uniforms to military personnel ... _ . . o ..

VETERANS ADMINISTRATION

Contraocts

Leases

Space in and outside District of Columbia

Veterans Admin. (VA) in contracting for Hospital Administrators
Institutes in nongovernmental facilities located in Dist. of Columbia
(D.C.) may not have contractor procure room accommodations in D.C,
for live-in-participants attending Institutes, 40 U.S.C. 34 restricting
rental of space in D.C. for purposes of Govt., in absence of express ap-
propriation. VA appropriations do not provide for rental of space in D.C.
and VA may not avoid leasing restriction by inclusion of cost reimburse-
ment type provision in contract. However, hotel services and facilities
outside D.C. may be procured as necessary training expenses and fur-
nished in kind to trainees in travel status, and appropriate reduction
made in per diem payable_ - — .. o mimacmaecaca-

Incident to Veterans Admin. contract for Interagency Hospital Ad-
ministrators Institutes in nongovernmental facilities in Dist. of Colum-
bia, room accommodations other than in District may be procured and
furnished on reimbursable basis to officers of military departments
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VETERANS ADMINISTRATION—Continued Page

Contracts-—Continued

Leases—Continued

Space in and outside District of Columbia—Continued

whose official duty station is Washington metropolitan area, as appro-
priations chargeable with expenditures provide funds for training ex-
penses of members of military services and commissioned officers of
Public Health Service. . o o oo e e e mmc e mec e e mm—a 305

Training

Interagency participation
Authority

Financing of contract by Veterans Admin. (VA) for hospital adminis-
trators interagency institute with nongovernmental facility in Dist. of
Columbia, cost to be shared by other Federal agency members of Inter-
agency Committee, is precluded by sec. 307 of Pub. L. 90-550, which pro-
hibits use of monies appropriated in act to finance Interdepartmental
Boards, Commissions, Councils, Committees, or similar group activities
that otherwise would be financed under 31 U.S.C. 691, nor may authority
in sec. 601 of Economy Act be used to provide training, as some of agencies
of Committee are not enumerated in act. However, interagency arrange-
ment under training act (5 U.S.C. 4101-4118) that would provide more
effective or economical training would warrant VA contracting for non-
governmental training facilities. .. rmcmcencc———- 305

WORDS AND PHRASES
‘“‘Acceptable”’

To categorize thirteen technically acceptable proposals to study de-
velopment of fire detention system for manned spacecraft by declining
degrees of acceptability—*‘‘significantly superior,” and only group con-
sidered to be within competitive range for discussion required by 10
U.8.C. 2304(g), even though discussions seem to have been in order for
next group classified as “technically acceptable,” and last two groups
classified “not apparently adequate for operational spacecraft use,” and
“marginally acceptable”—diluted usual meaning of word “acceptable” to
point of meaningless, and further complicated and made uncertain ex-
tent of “competitive range.” Use of misleading classifications should be
avoided, and written or oral discussions contemplated by 10 U.S.C.
2304(g) conducted with all offerors submitting proposals within com-
petitive range._ oo o o e m——— 309
“Actually engaged in business”

Notwithstanding absence of adequate documentation to support that
corporate bidder awarded three star route contracts was “actually en-
gaged in business within the county in which part of the route lies or in
an adjoining county” as required by 39 U.S.C. 6420, in view of complex
problems encountered in qualifying corporate bidder, contracts may be
completed. Award of one contract was not without foundation as con-
tractor established business that subjected it to state laws and jurisdic~
tion within rule stated in 35 Comp. Gen. 411. However, other contracts
having been awarded on basis of postmaster certification and undocu-
mented evidence, criteria for meeting “actually engaged in business”
requirement, should be established, and contracting officers informed
personal certifications do not qualify corporation to bid on star route
contracts 385
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WORDS AND PHRASES—Continued Page
“Firm-bid rule”

Requirement for presence of bidder principals to accept award, sign
contract, execute bonds and agree to furnish performance and payment
bonds within four hours of bid opening under invitation for demolition
work that provides for contract award within four hours of bid opening,
does not mean presence at bid opening, but merely to be present within
four hours of bid opening. Therefore, low bidder who although not
present at bid opening complied with requirement was entitled to award,
for should he have failed to execute contract or furnish performance and
payment bonds, bid bond would have become operative under ‘“‘firm-
bid rule” to effect that except for honest mistake, bid is irrevocable for
reasonable time after bid opening.___ . eao. 395
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